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PacnpoCTpanenHe Olilll,EE HCR/GIP/13/10 3 i.eKa6pst 2013 r. Jl1h1K opHmnaJia: AHr JIUHCKUH 

PEKOMEH,11,AIJ,HH no ME)l(,ll,YHAP0,11,HOH 3A~HTE .N'!! 10 

Xo}J.aTaiiCTBa 0 npe}J.OCTaBJICHHH CTaryca 6e'1(eHu,a B CBB3H c BOCHHOH CJIY'1(6oii B KOHTCKCTe 

CT. 1A(2) KoHBCHIJ,HH 1951 r. 0 CTaryce 6e'1(CHIJ,CB H (HJIH) IlpoTOKOJia K Heii 1967 r. 

YBKE OOH m.uaeT 3TH PeKoMeH.uaUHH Ha ocHoBaHHH MaH.uarn, ITo.rryqeHHoro B coorneTcTBHH c 

YcrnsoM YITpasneHHH, a TaK>Ke CTaTbeii 35 KoHBeHUHH 1951 ro.ua o crnryce 6e)l{eHues H CTaTbeH: 

II ITpoToKona K Heii 1967 ro.ua. 3TH PeKoMeH.uaUHH HBJIHIOTCH .uoITonHeHHeM K pa3pa6oTaHHoMy 

YBKE OOH «PyKoBO.UCTBY ITO ITpoue,eypaM H KpHTepHHM OITpe.ueneHHH crnryca 6e)l{eHues» 

(ITepeH3,UaHo B )l(eHese, 2011 r.). KpoMe .uaHHbIX PeKoMeH.uauHii TaK)l{e cne,eyeT yqHTbIBaTb 

«PeKoMeH.uauHH ITO Me)l{,UyHapo.uHoii 3aIUHTe NQ6: Xo.uaTaiicrna o ITpe.uocTasneHHH crnryca 
6e)l{eHua ITO peJIHrH03HbIM MOTHBaM» H «PeKOMeH.uaUHH ITO Me)l{,eyHapo.uHOH 3aIUHTe NQ8: 

Xo.uarniicrna .ueTeii o ITpe.uocrnsneHHH y6e)l{HIUa». )laHHhie PeKoMeH.uauHH 3aMeHHIOT co6oii 

«IT03HUHIO YBKE OOH 06 OITpe.ueneHHbIX BH,Uax yKJioHeHHH OT BOHHCKOH cny)l{6h1» (1991 r.). 

lJ,eJibIO 3THX PeKoMeH.uauHli, cTaBIIIHX pe3yJihTaToM MHorocTopoHHHX KOHCYJibTaUHH, HBJIHeTCH 

pa3bHCHeHHe ITpaBOBbIX ITpHHUHITOB .UJIH ITpaBHTeJibCTBeHHbIX opraHoB, IOpHCTOB, COTPY.UHHKOB, 

ITpHHHMaIOIUHX peIIIeHHH, H cy.ue6HbIX opraHOB, a TaK)l{e .UJIH COTPY.UHHKOB YBKE OOH, 
3a.ueH:crnosaHHbIX B ITpoue,eype oITpe.ueneHHH crnryca 6e)l{eHua cornacHo MaH.uazy YITpasneHHH. 

C6opHHK, B KOTOpOM OITy6JIHKOBaHbl «PyKOBO,UCTBO ITO ITpoue.uypaM H KpHTepHHM OITpe.uerreHHH 
CTaryca 6e)l{eHua» H «PeKoMeH,UaUHH ITO Me)l{,eyHapo.uHOH 3aIUHTe», .uocryITeH ITO CCbIJIKe 

http://www.unhcr.org/refworld/docid/4f33c8d92.html. 
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I. BBE)l.EHHE 

1. II011o)J{em1e «,lJ,e3epTHpoB H JIHU:, yKJioH5lIOiu;HXC5l OT Hecemrn BoeHHoii cJiy)J(6:r,rn, rro.n;po6Ho 

paccMarpHBaeTC5l B ,lJ,OK)'MeHTe YBK6 OOH «PyKoBO,lJ,CTBo rro rrpou;eeypaM H KpHTepH5lM 

orrpe.ne11eHH5l crnryca 6e)J{eHu;eB cornacHo KoHBeHIJ;HH 1951 r. H IIpoTOKOJIY 1967 r. K Heii» 

(.nanee - PyKoBo,lJ,CTBo YBKE OOH)
1
• C MOMeHTa H3,lJ,aHH5l PyKOBO,lJ,CTBa YBKE OOH KaK B 

rrpaKTHKe rocy.napcTB, TaK H B HOpMax Me)J{eyHapO,lJ,HOro rrpaBa, HaJiaraIOiu;HX orpaHHqeHH5l Ha 

BOeHHYIO cJiy)J(6y, rrpoH30lliJIH 3HaqHTeJII>H:ble H3MeHeHH5l. YqHTI>IBa5l 3TH H3MeHeHH5l, a TaK)J{e 

pacXO)J{,lJ,eHH5l B cy.ne6Hoii rrpaKTHKe, YBKE OOH H3,lJ,aeT HaCT05liu;He PeKoMeH.nau;HH c u;e11:r,10 

crroco6cTBOBaT:b corJiaCOBaHHOMY H rrpHHIJ;HIIHaJI:bHOMY rrpHMeHeHHIO B TaKHX c11yqa5[X 

orrpe.ne11eHH5l TepMHHa «6e)J{eHeu;», ycTaHOBJieHHoro B CT. l(A)2 KoHBeHa;HH 1951 r. o crnryce 

6e)J{eHu;eB H (H11H) IIpoTOKOJia 1967 r. K Heii. B JTHX PeKoMeH,lJ,alJ;H5lX paccMaTpHBaeTc5l 

IIOJIO)J(eHHe JIHIJ;, Hiu;Yiu;HX Me)J{eyHapO,lJ,HOH 3aiu;HT:bl c u;eJI:blO H36e)J{aT:b rrpH3:bIBa B 

rocy.napcTBeHH:ble BOopy)J{eHH:ble CHJI:bl H cJiy)J(6:bl B HHX, a TaK)J{e rrpHHY,lJ,HTeJI:bHOH Bep60BKH 

Herocy .napcTBeHH:bIMH BOopy)J{eHH:bIMH rpyrrrraMH. 

2. B HaCT05liu;HX PeKoMeH.naa;H5lX rrpe.ncTaBJieHM orrpe.neJieHH5l ocHOBHI>IX TepMHHOB (qacTI> II), a 

3aTeM .naH o63op Me)J(.[(yHapo.nHoii rrpaBoBoii 6a3M B OTHomeHHH BoeHHoii CJIY)l(6:bl (qacTI> III). B 

qacTH IV paccMaTpHBaIOTC5l KpHTepHH orrpe.neJieHH5l crnTyca 6e)J{eHu;a rrpHMeHHTeJII>Ho K 

xo.narniicTBaM, KaCaIOIIJ;HMC5l BOeHHOH CJiy)K6:bI. B qacTH v paccMaTpHBaIOTC5l rrpou;e.nypH:ble H 

,ll,OKa3aTeJII>HMe acrreKTI>I. OcHOBHOii aKu;eHT B PeKOMeH.naa;H5lX c.neJiaH Ha TOJIKOBaHHH 

KOMIIOHeHTOB orrpe,ll,eJieHH» TepMHHa «6e)J{eHeu;», KacaIOiu;Hxca BKJIJOqeHH». Coo6pa)J{eHH», 

KaCaIOiu;Heca HCKJIJOqeHH5l, He paccMaTpHBaIOTC.H, xorn OHH MOryT rrpe,ll,CTaBJI.HT:b co6oii crropH:bIH 

MOMeHT B IIO,ll,06HMX ,ll,eJiaX, II03TOMY HX Heo6XO,ll,HMO ou;eHHBaT:b Ha,lJ,Jie)Kaiu;HM o6pa3oM
2

• KpoMe 

Toro, B HaCTO.HIIJ;HX PeKOMeH,lJ,aa;H»X He paccMaTpHBaIOTC.H BOIIpOC:bl IIO)l;.[(ep)J{aHH.H rpa)J(.l:(aHCKoro 

H ryMaHHTapHoro xapaKTepa y6e)J{HIIJ;a, XOT.H OHM 3aqacryIO HMeT:b Ba)J{HOe 3HaqeHHe ,ll,JI.H 

6 v 3 
IIO,lJ,0 H:blX XO,lJ,aTaHCTB . 

II. TEPMHHOJIOrIDI 

3. ,ll.m u;eJieii HaCT05liu;HX PeKOMeH.nau;Hii rrepeqHcJieHHMe HH)Ke TepMHH:bl orrpe.neJieH:bl 

CJie,lJ,yIOiu;HM o6pa30M: 

AJihTepH3THBH3.H cJiy;rc6a 03HaqaeT cJiy)J(6y B rocy.napcTBeHH:blX HHTepecax, KOTopyIO 

JIHIJ;a, OTKa3:bIBaIOiu;Heca HeCTH BOeHHYIO CJiy)J(6:bl H3 peJIHrH03H0-3THqecKHX coo6pa)J{eHHH 

( «OTKa3:bIBaIOiu;Heca H3 peJIHI'H03H0-3THqecKHX coo6pa)J{eHHH» ), HecyT BMeCTO 

o6a3aTeJI:bHOH BOeHHOH CJiy)J(6:bl B rocy.napcTBeHH:blX Boopy)J{eHH:blX CHJiax. 

AJII>TepHaTHBHa5l cJiy)J{6a MO)J{eT rrpHHHMaTI> ljlopMy rpa)K,lJ,aHcKoii cJiy)J(6:bl BHe 

BOopy)J{eHH:blX CHJI HJIH HecTpOeBOH CJiy)J(6:bl B BOOpy)J{eHH:bIX CHJiaX
4

. rpa)K,lJ,aHCKa5l 

CJiy)J(6a MO)J{eT BKJIJOqaT:b, HarrpHMep, pa6ory B rocy.napcTBeHH:blX yqpe)K,lJ,eHH5lX 

3,lJ,paBooxpaHeHH5l HJIH .no6pOBOJI:bHYIO pa6ory B 6JiaroTBOpHTeJI:bH:blX opraHH3alJ;H5lX Ha 

po.nHHe HJIH 3a py6e)J{OM. HecTpoeBa5l cJiy)J(6a B Boopy)J{eHHMX CHJiax rrpe.nrroJiaraeT 

CJiy)J(6y B KaqecTBe IIOBapoB HJIH ,lJ,eJIOIIpOH3BO,lJ,HTeJieii. 

'YBKI> OOH, PyKoBO.QCTBO no npoue.QYpaM "KpurepHllM onpe.QeJJeHHJI crnryca 6eJKettueB cornactto KottBettu1m 1951 r. "flpoToKoJJy 1967 r. K 
tteli (nepeH3.QaHue, :JKetteBa, 2011 r.) (,11aJiee - PyKOBO.llCTBO YBKI> OOH), http://www.refworld.org/docid/4f33c8d92.html, nn. 167-174. 
20TchrnaeM qurnTeJJJI K .QOKyMeHTy YBKl>OOH «PeKoMeH.Qauuu no MeJK.Qyttapo,11HOH 3filllHTe N2 5: flpuMetteHHe nonoJKeHHH 06 ucKmoqettuu: CT. 

IF KottBeHUHH 1951 r. o crnryce 6eJKeHueB», HCR/GIP/03/05, 4 ceHTJ16pJ1 2003 r., (.QaJiee - YBKI> OOH, PeKoMeH.Qauuu no BOnpocy 06 
HCKJJloqeHHH), http://www.refworld.org/docid/3f5857684.html. 
3CM. 3aKJJIOqeHHe HcnoJJHHTeJJbttoro KOMHTeTa (,11aJiee - HcnoJJKOM) N2 94 (Lil), 2002 r., no Bonpocy o rpaJK.QaHcKOM H ryMaHHTapHoM xapaKTepe 
y6eJKH1I1a, n. (c)(vii). 
4CM. TJK., ttanpuMep, UN Human Rights Council, Analytical report on conscientious objection to military service: Report of the United Nations High 
Commissioner for Human Rights [CoBeT OOH no npaBaM . qenoBeKa, AHaJIITTHqecKHH o~eT 06 OTK33e OT ttecenHll BoeHHOH cJJyJK6bl no 
coo6paJKeHHJIM COBecTH: .QOKJJa.Q BepxOBHOro KOMHCCapa OOH no npaBaM qeJJOBeKa], A/HRC/23/22, 3 HIOHJI 2013r., 
http://www.refworld.org/docid/51 b5c73c4.html. 
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0TK33 HCCTH Boeuuyro CJIY~6y H3 peJIUf'H03HO-'.HUqecKUX coo6pa~euuii 03HaCJaeT 

OTKal OT BOeHHOH crry)l{6bI, KOTOpbIH «o6ycrroBJieH JIIlqHbIMII npIIHUilnaMII II 

coo6pa)l{eHI15IMII, B TOM qilcrre rrry6oKIIMII y6e)l{.n;eHIIHMII, CB513aHHbIMII c perrilrII03HbIMII, 

3TI1qecKI1MI1, ryMaHI1TapHbIMI1 IIJIII no.n:o6HbIMII MOTIIBaMII» 
5
. TaKoii OTKaJ He 

orpaHI1qI1saeTCH JIHIJ;3MH, KOTOpbie npuuu;unuaJibHO OTK33hlB3IOTCH HCCTH soeuuyro 
CJiy~6y no peJIUf'H03HO-'.HUqecKUM coo6pa~eHUHM (naumlrncTaMII), T.e. JIIIUaMII, 

KOTOpbie B npIIHUilne B03pa)l{alOT npOTIIB IICnOJib30BaHil51 BOopy)l{eHHbIX CIIJI IIJIII yqacTIIH 

B KaKIIX-JIIl60 BOHHax. 3TOT TepMIIH OXBaTbIBaeT II JIIIU, KOTOpble cqI1TaIOT, qTO 

«npIIMeHeHile CIIJibl onpaB.n;aHO B 0.ll:HIIX o6cTOHTeJibCTBax, HO He onpaB.n;aHO B .n:pyrIIX, II 

qTo n03TOMY Heo6xo.n;IIMO B03pa)l{aTb npOTIIB Heonpas.n;aHHOro npI1MeHeHI15I CIIJibI» 

(qacTuqublii IIJIII u16upaTeJibHhIH OTK33 OT BOeHHOH crry)l{6b1)
6

. 0TKa3 HeCTII BOeHHYIO 

crry)l{6y no perrilrII03H0-3TilqecKIIM coo6pa)l{eHil51M MO)l{eT cpopMI1pOBaTbC51 c TeqeHileM 

speMeHII, no3TOMY BOJIOHTepbI Ha onpe.n:erreHHOM 3Tane TaK)l{e MoryT no.n;aBaTb 3aHBJieHIIH, 

CB513aHHbie c nOJIHbIM IIJIII qacTilqHbIM 

coo6pa)l{eHIIHM KaK. 

OTKalOM no perrilrII03H0-3TilqecKIIM 

,ll;e1epTHpCTBO 03HaqaeT caMOBOJibHOe OCTaBJieHile MeCTa crry)l{6bI IIJIII nocTa JII160 

. conpoTIIBJieHile npI13bIBY Ha soeHHYIO crry)l{6y 
7

. B 3aBIICIIMOCTII OT HaUIIOHaJibHOro 

3aKoHo.n;aTerrbcrna .n:a)l{e JIIIUO npI13bIBHoro B03pacrn, nporne.n:rnee HaUIIOHarrbHYIO crry)l{6y 

II .n;eM06IIJIIl30BaBrneecH, HO see paBHO cqI1Ta10iueec51 BOeHH006513aHHbIM, npII 

onpe.n:erreHHbIX o6CTOHTeJibCTBax MO)l{eT cqI1TaTbCH .n;e3epTI1pOM. ,[{e3epTI1pCTBO MO)l{eT 

IIMeTb MeCTO B OTHOIIIeHIIII crry)l{6bI B nOJIIIUIIII, )l{aH.n;apMepIIII IIJIII 3KBIIBarreHTHbIX crry)l{6 

6e3onaCHOCTII; KpOMe Toro, 3TOT TepMIIH npIIMeHHeTCH K .n;e3epTI1pOBaBIIIIIM Il3 

Herocy .n;apcrneHHbIX soopy)l{eHHbIX rpynn. ,[{e3epTI1pcrno MO)l{eT coseprnaTbCH no 

perrI1rII03H0-3TI1qecKI1M coo6pa)l{eHIIHM IIJIII no IIHbIM npI1qI1HaM. 

YKJioueuue OT npn3LIBa ua soeuuyro CJIY~6y npoI1cxo.n;I1T B Tex crryqaHx, Kor.n:a JIIIUO 

He pemcTpI1pyeTC51 .ll:JIH npI13bIBa IIJIII Bep60BKII Ha o6H3aTeJibHYIO BOeHHYIO crry)l{6y IIJIII 

He HBJIHeTCH no nosecTKe. YKrroHeHile MO)l{eT 6bITb pe3yrrbTaTOM 6ercTBa yKJIOHHIOIUerocH 

3a rpaHIIUY IIJIII )Ke 3aKJIIOqaTbCH, cpe.n;II npoqero, B B03BpaiueHIIII noseCTKll BOeHHbIM 

opraHaM. B nocrre.n;HeM crryqae JIIIUO IIHor.n:a MO)l{eT HalbIBaTbCH conpoTIIBJIHIOIUIIMCH 

npI13bIBY, a He yKJioHHIOJUIIMCH OT npI13hIBa, HO B HaCTOHIUIIX PeKoMeH.n:aUIIHX TepMIIH 

«JIIIUO, YKJIOHHIOIUeecH OT npI13bIBa Ha BOeHHYIO crry)l{6y» npIIMeHHeTCH B 060I1X crryqaHx. 

YKJioHeHile OT npI13bIBa Ha BOeHHYIO crry)l{6y TaK)l{e MO)l{eT HOCIITb ynpe)l{.ll:aIOIUIIH 

xapaKTep B TOM CMbICJie, qTo .n;aHHbie .n:eiiCTBIIH MOryT COBeprnaTbCH eiue .n:o norryqeHIIH 

cpaKTilqecKoro Tpe6osaHIIH o perIICTpaUIIIl IIJIII o HBKe Ha crry)l{6y. YKJI0HeHI1e OT npI13bIBa 

IIMeeT MeCTO TOJibKO B TOM crryqae, eCJIII ocyiuecTBJIHeTCH o6H3aTeJibHbIH Ha6op Ha 

BOeHHYIO crry)l{6y (.n:arree - «npI13bIB» ). y KJIOHeHile OT npI13bIBa MO)l{eT coseprnaTbCH Il3 

perrI1rI103H0-3TI1qecKI1X coo6pa)l{eHI1H IIJIII no IIHbIM npI1qI1HaM. 

Ilpuuy)J;HTCJlhH3H Bep6oBKa - 3TO TepMIIH, KOTOpbIH B HaCTOHJUIIX PeKOMeH.n:aUIIHX 

o603HaqaeT HaCIIJibCTBeHHyIO, o6H3aTeJibHYIO IIJIII He.n;o6poBOJibHYIO Bep60BKY B 

rocy.n;apcTBeHHbie soopy)l{eHHhie CIIJibI IIJIII B Herocy.n:apcrneHHYIO soopy)l{eHHYIO rpynny. 

BoeuuaH CJIY~6a 03HaqaeT, rrraBHbIM o6paJOM, crry)l{6y B soopy)l{eHHbIX cI1rrax 

rocy,napcrna. 0Ha MO)l{eT npoI1cxo,nI1Tb B MilpHoe speMH IIJIII B nepI10,n soopy)l{eHHoro 

KOHcpJIIIKTa II HOCIITb ,no6poBOJibHbIH IIJIII o6H3aTeJibHbIH xapaKTep. 06H3aTeJibHaH BOeHHaH 

5CM. KoMHCCHJI OOH no npaBaM qe110BeKa, Pe30JIIOl.lHll 1998177 «Oraro OT HeceHHJI BOeHHOH c11ylK6b1 no peJIHrH03H0-3THqecKHM coo6palKeHHJ1M», 
E/CN.4/RES/1998177, 22 anpem1 1998 r., http://www.refworld.org/docid/3b00f0bel0.html. B 2006 r. KoMHCCHIO JaMeHHJI CoBeT OOH no npaBaM 
qe110BeKa. 
6 CM. UN Conscientious Objection to Military Service, E/CN.4/Sub.2/1983/30/Rev.l, 1985 (the "Eide and Mubanga-Chipoya report") [OOH, 
«OTKro OT HeceHHJI BOeHHOii c11ylKfih1 no penHrH03H0-3THqecKHM coo6palKeHHllM», 1985], http://www.refworld.org/docid/5107cdl32.html, n. 21 
(L(oKJia,n 3tt.11e H My6attra-lJ.unottll). CM. TlK. nn. 128-135 KacaTeJibHO npec11e.110BaHHH B KOHTeKCTe OTKaJa no peJIHrH03HO-TIHqecKHM 
coo6palKeHHJIM OT yqaCTHJI B KOHljJJIHKTax, r.11e HapyrnaIOTCll OCHOBHbie npaBHJia qeJIOBeqecKoro noBeJJ.eHHJI. 
7CM. EBponettCKHH cy.11 no npaBaM qe110BeKa, .11e110 <«l>ern L(eMuprnrn npOTHB Typl.lHH» (Feti Demirtaij c. Turquie), 3aJIBJieHHe N2 5260/07, 17 
lIHBapll 2012 r., http://www.refworld.org/docid/4ff5996d2.html. 
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CJiy:>K:6a B rocy.[(apCTBeHHbIX Boopy:>K:eHHbIX cirnax H3BeCTHa TaK:>K:e KaK BOHHCK3H 
IIOBHHHOCTb HJIH «IIpH3blB». ECJIH JIHIJ.O H.[(eT .[(06poBOJibIJ.eM B rocy.[(apCTBeHHbie 

Boopy:>K:eHHbie CHJibl, TO 3TO Ha3bIBaIOT IIOC'fYIIJICHHCM ua BOeuuyro cJiyX(6y. 

Pe3epBHCTbl - 3TO JIHIJ.a, KOTOpbie CJiy:>K:aT B pe3epBHbIX CHJiaX Boopy:>K:eHHbIX CHJI 

rocy.[(apcTBa. 0HH He cqHTaIOTCH npoXOMII(HMH .[(eHCTBHTeJibHYIO BOeHHYIO CJiy:>K:6y, HO 

o6H3aHbl no nepBOMY Tpe6oaaHHIO HBHTbCH .[(JIH HeCeHHH CJiy:>K:6bI B cJiyqae qpe3BbJqaHHOH 

CHryaIJ.HH. 

4. EcJIH aJibTepHaTHBbl o6.H3aTeJibHOH BOeHHOH cJiy:>K:6e He npe.[(yCMOTPeHbl, TO OTKa3 JIHU.a OT 

aoeHHoii cJiy:>K:6bl no peJIHrH03H0-3THqecKHM coo6pa:>K:eHHHM MO:>K:eT Bbipa:>K:aTbCH B yKJioHeHHH OT 

npH3bIBa HJIH .[(e3epTHpCTBe. IlpH 3TOM, O.[(HaKo, yKJIOHeHHe OT npH3hIBa HJIH .[(e3epTHpCTBO He 

paBHOCHJibHbl OTKa3y no peJIHrH03H0-3THqecKHM coo6pa:>K:eHHHM, nOCKOJibKY OHH MOryT 6bITb 

o6ycJIOBJieHbl .[(pyrHMH MOTHBaMH, HanpHMep, onaceHHHMH BOeHHOH CJiy:>K:6bI HJIH ycJIOBHHMH 

TaKoaoH:. 0TKa3 no peJIHrH03H0-3THqecKHM coo6pa:>K:eHHHM, yKJioHeHHe OT npH3hIBa H 

.[(e3epTHpCTBO MOryT npOHCXO.[(HTb B MHpHoe BpeMH, a He TOJibKO B nepHO.[( BOopy:>K:eHHOro 

KOHcpJIHKTa. EoJiee Toro, XOTH OTKa3 no peJIHrH03H0-3THqecKHM coo6pa:>K:eHHHM H 

yKJioHeHHe/.[(e3epTHpCTBO, KaK npaBHJIO, KacaIOTCH BOHHCKOH noBHHHOCTH, OHH MOryT TaK:>K:e 

HMeTb MeCTO B cJiyqae, eCJIH nepBOHaqaJibHOe pemeHHe nocrynHTb Ha BOeHHYIO CJiy:>K:6y HOCHJIO 

.[(06poBOJibHbIH xapaKTep HJIH eCJIH o6H3aTeJibCTBO no npoXO:>K:,[(eHHIO o6H3aTeJibHOH BOeHHOH 

CJiy:>K:6bI CHaqana 6bIJIO npHHHT0
8

. 

III. ME)K,lJ;YHAPO,Ll;HOE TIP ABO KACATEJihHO BOEHHOH CJIY)KJ>hl 

A. IIpaeo rocy~apcTB Tpe6oBaTb o6H3aTeJILHoro rrpoxo~euuu Boeuuoii: cJiyX(6bl 

5. focy.[(apcTBa HMeIOT npaao Ha caMoo6opoHy KaK no Ycrnay OOH, TaK H no 06b1qH0My 

Me:>K:.[(yHapo.[(HOMY npaay
9

. rocy.[(apcTBa HMeIOT npaBO TPe6oBaTb OT rpa:>K:.[(aH HeCeHHH BOeHHOH 

cJiy:>K:6bI B BOeHHbIX u.eJIHX I 
0
' H caMO no ce6e 3TO He HapymaeT npaB JIHU.a 

11
• 3TO npHMO npH3HaHO 

B HOpMax 0 npaaax qeJIOBeKa, KacaIOII(HXCH npHHY.[(HTeJibHOro Tpy.[(a, HanpHMep, B CTaTbe 8 
Me:>K:.[(yHapO.[(HOro naKTa 0 rpa:>K:.[(aHCKHX H noJIHTHqecKHX npaaax (MI1fI1I1)

12
• rocy.[(apcTBa 

MOryT TaK:>K:e HaJiaraTb caHKIJ.HH Ha JIHIJ., KOTOpbie .[(e3epTHpyIOT HJIH YKJIOHHIOTCH OT BOeHHOH 

CJiy:>K:6bI, ecJIH HX .[(e3epTHpCTBO HJIH YKJIOHeHHe He OCHOBaHO Ha BeCKHX peJIHrH03H0-3THqecKHX 

coo6pa:>K:eHHHX, npH ycJIOBHH, qTo TaKHe caHKIJ.HH H conyTCTByIOrn;He npoa.e.[(ypbl cooTBeTCTBYIOT 

8CM., HanpttMep, Pe30JUOQHIO 1998/77 KoMttcctttt OOH no npaeaM qe11oeeKa (npeaM6y11a; CHOCKa 5 emne). 
9CT. 51 Ycrnea OOH. CM. TJK. MelK.QyHapOAHhlil cy,11, ).:(e110 o eoeHHOil tt eoeHtt3ttpoeaHHOil ,11eJ1TeJ1hHOCTH e HttKaparya tt npoTttB HttKaparya 
(«HttKaparya npoTttB CllIA») (Nicaragua v. United States of America) (no cyll(ecTBy), 27 HIOHll 1986 r., 
http://www.refworld.org/docid/4023a44d2.html, nn. 187-20 I. 
103To He KacaeTCll BOHHCKOH noBHHHOCTH HerpaJK,QaH Ha OKKynupoeaHHblX reppttTOpttllX B KOHTeKCTe MelK,QyHapo,11HblX BOOpYJKeHHhIX 
KOH<jJJIHKTOB: CM. CT. 51 )i(eHeBCKOH KOHBeH!.IHH 1949 r. 0 3all(HTe rpaJK,QaHCKOro HaceJieHHll BO epeMll BOHHbl ( 4-il )i(eHeBCKOH KOHBeHQHH), 
KOTOpaJI rnaCHT, qTO «0KKynttpyIOII(aJI .11epJKaea He CMOJKCT npttHylK.QaTh noKpOBHTeJlhCTBYCMblX JIHQ CJIYlKHTh B ee BOOpYJKeHHblX HJIH 
ecnoMoraTeJihHbIX CHJiaX». «IlOKpOBHTeJlhCTBYeMble JlttQa» B ,[laHHOM KOHTeKCTe - )TO rpaJK,11aHCKHe JIHQa Ha OKKynttpyeMOH TeppttTOptttt, KOTOpble 
He llBJllllOTCll rpaJK,QaHaMH 0KKynupyIOII(eil .11epJKaBbl. 
11KoMttreT OOH no npaeaM qe11oeeKa (Kfiq) OTMeTHJI JTO e OTHOIIJeHtttt JKaJI06bl Ha ,11ttcKpttMttHaQH10 (CT. 26 MeJKeyHapo,11Horo nana 1966 r. o 
rpaJK,QaHCKHX tt noJIITTttqecKttx npaeax (Milfilil)). CM. ,11e110 «M.J.G. (ttMll y,11aneHo) npome Hu.11ep11aH.110B» (MJG. (name deleted) v. 
Netherlands), CCPR/C/32/D/267/1987, 24 Maprn 1988 r., http://www.refworld.org/docid/50b8eca22.html, n. 3.2; CM. TJK. 6011ee paHee .11e110 «R.T.Z. 
(ttMll y,11aneHo) npoTHB Hu,11ep11att,11oe» (R.T.Z. (name deleted) v. Netherlands), CCPR/C/31/D/245/1987, 5 Holl6pll 1987 r., 
http://www.refworld.org/docid/50b8edl22.html. To, qTo npaeo e 0611acm npae qe11oeeKa, e qaCTHoCTH, Mnrnn, pacnpocrpaHlleTcll Ha 
BOCHHOCJI)'JKall(HX, a He TOJlhKO Ha rpaJK,QaHCKHX JIHQ, 6blJIO qeTKO 3aJIBJICHO Knq nptt paCCMOTpeHHH .11e11a «ByoJiaHHe npoTHB <l>ttHJlllH,[IHH)) 
(Vuolanne v. Finland), CCPR/C/35/D/265/1987, 2 MaJI 1989 r., http://www.refworld.org/docid/50b8ee372.html. 
12CornacHo cT. 8(3)(c)(ii) Mnrnn tt3 c<jJephI ,11eilcTBHll 3anpern Ha npttHY.!lttreJihHhlil ttJitt o6ll3aTeJihHhiil TPY.11 (npe,11ycMorpeHHoro e CT. 8(3)(a)) 
HCKJIIOqaeTCll «KaKaJI 6b1 TO HH fama c11yJK6a BOCHHOfO xapaKTepa, a B TeX CTpaHax, B KOTOpblx nptt3HaeTCll OTKa3 OT BOeHHOH c11yJK6b1 no 
noJIITTttqecKHM HJIH peJIHrtt03H0--3THHqecKHM MOIBBaM, KllKall 6bl TO HH 6blJia CJI)'JK6a, npe.11ycMarptteaeMaJI 3aKOHOM Mll JIHQ, OTKa3hIBaIOII(HXCll 
oT eoeHHoil c11yJK6b1 no TaKHM MOTttBa». KpoMe TOro, CT. 2(2)(a) KoHeeHQtttt MelK.QyHapo,11Hoil opraHtt3aQtttt rpy,11a (MOT) o npttHy,11ttreJ1hHoM 
rpy,11e (N~ 29) ttCKJIIOqaeT tt3 c<jJepbI ,11eilCTBttll 3anpern Ha nptttty.!lttreJihHhlil ttJIH o6ll3aTeJihHhlil TPY.11 (CT. 1(1)) «11106y10 pa6ory HJIH c11yJK6y, 
rpe6yeMYfO e cu11y 3llKOHOB 06 o6ll3aTeJihHoil eoeHHoil CJiyJK6e tt npttMeHlleMyIO Mll pa6oT qucro eoeHHoro xapaKTepa>>. CcblJIKa Ha 
«o6ll3aTeJihttylO eoeHHYfO c11yJK6y» nOKa3hIBaeT, qTO Mll npttMeHeHHll JTOro HCKJIIOqeHHll OHO ,[IOJIJKHO 6b1Th yCTaHOBJICHO B 3aKOHe. CM. TJK. 

peIIJeHHll Knq no ,11eny «BeHbe tt HttK011ac npoTttB <l>paHQHH» (Venier and Nicholas v. France), CCPR/C/69/D/690/1996, 1 aerycrn 2000 r., 
http://www.refworld.org/docid/50b8ec0c2.html tt no ,11e11y «<l>oil HnpoTttB <l>paHQHH» (Foinv. France), CCPR/C/67/D/666/1995, 9 Holl6pll 1999 r., 
r.11e Knq 3a»BHJI, qTO no CT. 8 Mnrnn rocy,11apcTea MoryT rpe6oeaTh HeceHttll c11yJK6bl eoeHHoro xapaKTepa, 
http://www.refworld.org/docid/4a3a3aebf.html, n. 10.3. 
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6. ITpaso rocy.z:i;apcTBa ofoI3bIBaTb rpa)l()l;aH ITpoxo.z:i;HTb soeHttyIO cJiy)l(6y He 5lBIDieTC5l, o.z:i;HaKo, 

a6coJIIOTHbIM. Me)l(.z:i;yHapo.z:i;Hoe ITpaso B o6JiaCTH ITpaB qeJioBeKa, a TaK)l(e Me)l()l;yHapo.z:i;Hoe 

ryMaHHTapHoe ITpaso 11 Me)l(.z:i;yHapo.z:i;Hoe yroJIOBHoe ITpaso HaJiaraIOT Ha rocy.z:i;apcTBa 

OITpe.z:i;eJieHHbie orpaH11qeHH5l (CM. HH)l(e ITIT. 111.B II 111.C). B u;eJIOM, )l;JI5l Toro, qT06bl ITp113bIB II 

BOeHHM cJiy)l(6a 6bIJill OITpas.z:i;aHbl, OHM )l;OJI)l(Hbl OTBeqaTb OITpe.z:i;eJieHHbIM Kp11Tep115CM: 6bITb 

ITpe.z:i;ITHCaHHbIMll 3aKOHOM; ocyrn;eCTBIDITbC5l 6e3 ITp0113BOJia II )l;HCKpHMHHau;1111; <l>YHKll;llH II 

)l;llCll;llITJIHHa HOB06paHa;eB )l;OJI)l(Hbl OCHOBbIBaTbC5l Ha BOeHHbIX Hy)l()l;aX II ITJiaHax; ITp113bIB II 

CJiy)l(6a )l;OJI)l(Hbl 6bITb OCITOpHMbl B cy.z:i;e o6rn;eii IOpHC)l;llKll;HH
14

. 

7. IToJIO)l(eHHe Herocy .z:i;apcTBeHHblX soopy)l(eHHblX rpyITIT OTJI11qaeTC5l OT ITOJIO)l(eHH5l rocy .z:i;apcTB 

TeM, qTO TOJibKO rocy.z:i;apcTBa MoryT TPe6oBaTb cpoqHoii cJiy)l(6b1. Me)l()l;yHapo.z:i;Hoe ITpaBo He 

.z:i;aeT Herocy .z:i;apcTBeHHbIM Boopy)l(eHHbIM rpyITITaM ITpaBa ocyrn;ecTBJI5lTb sep6oBKY Ha 

o65l3aTeJibHOH HJIH ITpHHy)l;HTeJibHOH OCHOBe, He3aBHCHMO OT Toro, HMeIOT JIH OHR <l>aKTHqecKH 

BJiaCTb Ha KOHKpeTHOH TeppHTOpHH HJIH HeT. 

B. IlpaBO Ha OTKa3 OT ueceHUH o6H3aTeJihHOH BOeHHOH cey~6hl H3 peJIHI'H03HO-'.}TUqecKUX 

coo6pa~euuii 

8. ITpaBO Ha OTKa3 OT HeceHH5l rocy.z:i;apcTBeHHOH BOeHHOH CJIY)l(6bI ITO peJIHrH03H0-3THqecKHM 

coo6pa)l(eHH5lM 5lBJI5leTC5l ITpOH3BO)l;HbIM, OCHOBaHHbIM Ha TOJIKOBaHHll ITpaBa Ha CB06o.z:i;y MblCJIH, 

COBeCTH II peJIHrHH, KOTopoe ITpe.z:i;ycMOTpeHO CT. 18 Bceo6rn;eii .z:i;eKJiapaa;HH ITpaB qeJIOBeKa II CT. 

18 Mrrrrrrr. Me)l()l;yHapo.z:i;Ha5l cy.z:i;e6Ha5l ITpaKTHKa B OTHomeHHH .z:i;aHHOro ITpaBa pa3s11saeTC5l. 

I1peu;e.z:i;eHTHa5l ITpaKTHKa KoM11TeTa OOH ITO ITpasaM qeJioBeKa (KIJq) cMeCTHJiacb OT omicaHH5l 

3TOro ITpaBa KaK ITp0113BO)l;HOrO OT ITpaBa «HCITOBe)l;OBaTb» peJIHrHIO HJill y6e)l()l;eHH5l II, 

cJie.z:i;osaTeJibHO, ITo.z:i;ITa.z:i;a10rn;ero ITO)]; oITpe.z:i;eJieHHbie orpaHHqeHH5l, ycTaHOBJieHHbie B CT. 18(3) 15
, 

K TpaKTOBKe ero KaK ITpaBa, KOTOpoe <<rrp11cyrn;e ITpasy» Ha CB06o.z:i;y MblCJIH, COBeCTH Ii peJIHrHH, 

ycTaHOBJieHHOMY B caMOM CT. 18(1) 16
• 3TO cyrn;ecTBeHHbIH C)l;BHr, xorn Ii He 6e3 HeCOBITa)l;aIOrn;HX 

vl7 3 v 6 MHeHHll . TOT C)l;BHr .z:i;aeT OCHOBaHH5l cq11TaTb, qTo ITpaBO Ha OTKa3 OT HeCeHH5l BOeHHOH CJIY)I( bl 

ITO peJIHrH03H0-3THqecKHM coo6pa)l(eHH5lM HMeeT a6COJIIOTHbIM xapaKTep Ii qTo rocy.z:i;apcTBa He 

MOryT HaJiaraTb orpaH11qeHH5l Ha CB06o.z:i;y MbICJIH, COBeCTH Ii peJIHrHH ITOcpe.z:i;CTBOM 

o65l3aTeJibHOii BOeHHoii CJIY)l(6b1
18

• ITo MHeHHIO KIJq, .z:i;aHHoe ITpaso, cJie.z:i;oBaTeJibHO, «.z:i;aeT JIHU:Y 

ITpaBO Ha ocso6o)l()l;eHHe OT o65l3aTeJibHOM BOeHHOH CJIY)l(6bI, eCJill ee HeJib35l corJiaCOBaTb c 

penHrHeii HJIH y6e)l()l;eHH5l .z:i;aHHoro JIHa;a. ,[(aHHoe ITpaso He )l;OJI)l(HO yMaIDITbC5l rryTeM 

ITpHtty)l()l;eHH5l» 
19

• ,[(a)l(e B CBOeii 6oJiee paHHeii ITpeu;e.z:i;eHTHOM ITpaKTHKe, r.z:i;e Krrq OCHOBblBaJI 

CBOH pemeHH5l Ha ITpaBe ucnoeei>oeamb peJIHrnIO HJIH y6e)l()l;eHH5l (ITpe.z:i;ycMoTpeHHOM B CT. 18(1) 

13IIo np01.1e.11.ypaM B EsponeilcKOM cy.11.e no npaBaM 'leJJoBeKa CM . .11.eJJo «Cas.11.a npomB Typ1.11111» (Savda c. Turquie), JaJIBJ1eH11e N2 42730/05, 12 
1110HJ12012 r., http://www.refWorld.org/docid/4fe9a9bb2.html, CM. TIK . .11.eJJo <«1>eT11,[{eM11prnw npomB Typ1.11111» (cHocKa 7 Bhlrne). 
14Me)({aMep11KaHCKaJI KOMllCCHJI no npaBaM '!eJJoBeKa (MAKIIq), «qeTBep-rbIH .11.0KJIM 0 cmya1.11111 c npaBaMll '!eJJoBeKa B fBaTeMaJJe» 
OEA/Ser.LN/11.83, Doc. 16 rev., I 1110HJ1 1993 r., rn. V. CM. TIK. MAKrrq, .11.eJJo «Il11qe KyKa npoms rsareMaJJhI» (Piche Cuca v. 
Guatemala), oT'!eT N2 36/93, .11.eJJo 10.975, peweH11e no cymecrny, 6 OKTll6pll 1993 r., r.11.e yKaJaHo, '!TO npo1.1ecc npmi.rna Ha soeHttyJO cJJym6y 
.11.0JJ)({eH 6bln ocnop11MhIM B cy.11.e o6meil 10p11c.11.11K1.11111, http://www.refWorld.org/docid/5020dd282.html. 
15CT. 18(3) MIIfIIII npe.11.ycMaTPllBaeT onpe.11.eJJeHHhle orpaH11'!eH11J1 Ha npaso 11cnose.11.osan peJ111rnJO 11J111 y6e)({.!l.eHHJ1, a 11MeHHO ycTaHOBJJeHHhle 
«JaKOHOM II ( ... ) Heo6X0.!1.11Mhle .!I.Jill oxpaHbl o6mecTBeHHOil 6eJonaCHOCTll, nopll.D.Ka, 3.11.0POBbJI II MOpaJJll, paBHO KaK II OCHOBHblX npaB II CB060.11. 
.11.pyrnx JJllLI». ,[{aJJ1>Heilw11il aHaJJl13 npoB0.11.llTCJI B .11.oKyMeHTe YBKE OOH «PeK0MeH.11.a1.11111 no Me)({.11.yHapo.D.Hoil 3all.IHTe N26: Xo.11.arnilcrna o 
npe.11.ocTaBJ1eH1111 CTaTYCa 6e)({eH1.1a no peJ111mo3HblM MomsaM B coorneTCTBllll co CT. IA(2) KoHBeH1.11111 1951 r. o CTaTYce 6e)({eH1.1es 11 (HJ111) 
IIpoTOKOJJa K Heil 1967 r.», HCR/GIP/04/06, 28 anpeJJll 2004 r. (.11.anee -YBKE OOH, PeKOMeH.11.a1.11111 no sonpocy npecJ1e.11.osaHHJ1 no peJ111rno3HblM 
MOTllBaM), http://www.refWorld.org/docid/4090f9794.html, n. 15.noJJee wro, B orn11q11e OT .11.pyrHX npas, 3aKpenJJeHHblX IlaKTOM, orpaH11'!eHHJ1 Ha 
OCHOBaH1111 HaLIHOHaJJbHOH 6e30naCHOCTll He .11.onycKaJOTCJI BOBCe. KaK OTMeTHJI Krrq, « ... TaKlle orpaHll'leHHJI He .11.0Jl)({Hbl YMaJJJITb caMy cyn 
paccMaTPllBaeMoro npaBa». CM. KIIq, .11.eJJo «IOH11 qoil npomB Pecny6JJllKll Kopell» (Yoon and Choi v. Republic of Korea), CCPR/C/88/D/1321-
1322/2004, 23 llHBapll 2007r., http://www.refWorld.org/docid/48abd57dd.html, n. 8.3. 
16CM. Krrq, .11.eJJo «Arncoil 11 CapKYT npoms Typ1.11111» (Atasoy and Sarkut v.Turkey), CCPR/C/104/D/1853-1854/2008, 19 1110HJ1 2012 r., 
http://www.refWorld.org/docid/4ff5bl4c2.html, a TaKme .11.eJJo «M11H-KJO Q3eHr 11 .11.p. npomB Pecny6J111K11 Kopell» (Min-Kyu Jeongatal v. Republic 
of Korea), CCPR/C/IOl/D/1642-1741/2007, 27 anpeJJJI 201 Ir., http://www.refWorld.org/docid/4ff59b332.html. 
17CM. oco6oe MHeH11e 'IJJeHa KoMHTeTa ,[{mepani..11.a JI. HoilMaHa, cosMeCTHO c 'IJ1eHaM11 KoMllTeTa I0.!l.3H 11sacasoil, Mai!KJJOM 0'<1>JJ3XepT11 11 
YoJJrepoM KJilJJllHOM (coBnMaJOil.llle MHeHllll), .11.eJJo «Arncoil 11 CapKyT npoms Typ1.11111». 
18CM . .11.eJJo «lOH11 qoil npoms Pecny6J111K11 Kopell», n. 8.4 (cHOCKa 15 BMrne) 11 .11.eJJo «l0-M11H l.13JOHr 11 .11.p. npomB Pecny6J111K11 Kope11» (Eu-min 
Jung and Others v. Republic of Korea), CCPR/C/98/D/1593-1603/2007, 30 anpeJ111 20 I 0 r., http://www.refWorld.org/docid/4cl 9e0322.html, n. 7.4. 
19,[{eJJo «M1rn-KJO l.IJeHr H .11.p. npoms Pecny6J111K11 Kopell>>, n.7.3, CM. BblWe cHocKy 16. 
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B COBOKYIIHOCTH co CT. 18(3) Mrrrrrrr), rocy)J,apcTBO .D;OJDKHO 6bIJIO rrpo.z:i;eMOHCTpHpOBaTb, 

noqeMy TaKoe orpaHHqeHHe 6bIJIO <<Heo6xo,z:i;HMO», yqHTbIBruI, qTo MHOrHe .z:i;pyrHM CTpaHaM 

y.z:i;anocb cornacoBaTb HHTepecbl HH)J,HBH)J.yyMa c HHTepecaMH rocy.z:i;apcTBaM nocpe.z:i;cTBoM 

o6ecneqeHIDI aJibTepHaTHBHOH CJiy)l{6b1
20

. 

9. IlpaBO Ha OTKa3 no peJIHI'H03H0-3THqecKHM coo6pa)l{eHmlM no.z:i;TBep)l{)J,eHO H B perHOHaJibHbIX 

.z:i;oKyMeHTax - JIH6o npHMO, JIH6o TOJIKOBaHHeM
21

, a TaK)l{e B pa3JIHqHbIX Me)l{)J,yHapo.z:i;HbIX 

HOpMaTHBHbIX .z:i;oKyMeHTax
22

• 

10. IlpaBo Ha OTKa3 no peJIHI'H03H0-3THqecKHMH coo6pa)l{eHHHM 

npHMeHHeTCH K JIHU:aM, OTKa3bIBaIOru;HMCH OT HeceHHH BOeHHOH cJiy)l(6bl nOJIHOCTbIO, qacTHqHo 

HJIH H36HpaTeJibHO (CM. pa3.D;eJI II)23
; K .D;OfipOBOJibQaM H npH3bIBHHKaM )1,0 H nOCJie nocrynJieHHH 

Ha CJiy)l(6y B BOopy)l{eHHbie CHJibI; B MHpHoe BpeMH H B nepHO.[( BOopy)l{eHHOro KompJIHKTa
24

• OHO 

BKJIIOqaeT OTKa3 OT HeceHHH BOeHHOH CJiy)l{6bl no MOpaJibHbIM, 3THqecKHM, ryMaHHTapHbIM HJIH 

aHaJIOrHqHbIM MOTHBaM
25

• 

11. IlpaBa JIHU:a, OTKa3bIBaIOru;erocH OT HeCeHHH BOeHHOH cJiy)l(6bl no peJIHI'H03H0-3THqecKHM 

coo6pa)l{eHHHM, no CT. 18 Mrrrrrrr, co6JIIO.[l;aIOTCH, eCJIH .z:i;aHHOe JIHU:O (i) OCBo6o)l{)J,eHO OT 

o6H3aHHOCTH HeCTH BOeHHYIO CJiy)l{6y HJIH (ii) BBe,z:i;eHa aJibTepHaTHBHruI CJiy)l{6a. IlpH oa;eHKe 

a;eJiecoo6pa3HOCTH aJibTepHaTHBHOH CJiy)l{6bl cqHTaeTCH, KaK npaBHJIO, qTo OHa .[(OJI)l{Ha 6bITb 

COBMeCTHMa c peJIHI'H03H0-3THqecKHMH coo6pa)l{eHHHMH, cJiy)l(aru;HMH noBO.[(OM .[(JIH OTKa3a; 

HOCHTb HeCTpOeBOH HJIH rpa)l{)J,aHCKHH xapaKTep; OTBeqaTb o6ru:ecTBeHHbIM HHTepecaM; He HOCHTb 
26 H 6 v xapaKTepa HaKa3aHHH . anpHMep, rpa)l{)J,aHCKruI CJIY)I{ a no.z:i; ynpaBJieHHeM rpa)l{)J,aHCKOH 

a,z:i;MHHHCTpaa;HH Heo6xo,z:i;HMa .[(JIM JIHU:, KOTOpbie KaTeropHqeCKH B03pa)l{aIOT BOo6ru;e npoTHB 

20CM . .11eno «lOHH lfoif npoT11B Pecny6n11K11 Kope11», n. 8.4 (CHOCKa 15 Bhirne) 11 .11eno «lO-MHH QJIOHr 11 .11p. npome Pecny6JJHKI! Kopei1», n. 7.4 
(CHOCKa 18 Bhillle). 
21 Ilpaeo Ha OTKaJ OT HeceHl!ll BOeHHOH CJJylK6hI no peJJl!fl!03H0-3Tl!qecKl!M coo6palKeHl!llM COBeCTI! npllMO np1!3HaHO B .llBYX pemoHaJJhHhIX 
.11oroeopax: Xapm11 EeponeifcKoro COI03a 06 ocHOBHhIX npaeax (2000 r.), CT. I 0(2) 11 I16epo-aMep11KaHCKall KoHeem.11111 o npaeax MOJJO.llelKH (2005 
r.), CT. 12(3). 3m npaeo TaKlKe BhITeKaeT 113 npaea Ha ceo60.11y MhICJJI!, coeecm 11 pen11m11, JaKpenneHHOro e pemoHaJJhHhIX .11oroeopax o npaeax 
qenoeeKa, 11 npH3HaHo KaK TaKoeoe EeponeifcKHM cy.110M no npaeaM qenoeeKa (cM. perneH11e EoJJhlllott nanaThl no .11eny «EaHTllH npoTHB 
ApMeHHH» (Bayatyan v. Armenia), 3allBJJeHHe N2 23459/03, 7 HIOJJll 2011 r., http://www.refworld.org/docid/4e254eff2.html, n. 110, a 3aTeM no 
.11enaM <«l>em ,L{eM11prnw nporne Typ1.11111» (cHoCKa 7 Bhlrne), «Cas.11a npoTHB TypUl!H» (cHocKa 13 Bh1rne) 11 «TapxaH npoTHB Typ1.11111» (Tarhan c. 
Turquie), 3allBJJeH11e N2 9078106, 17 HIOJJll 2012 r., http://www.refworld.org/docid/51262a732.html 11 MAKnq (cM . .11eno «Kp11cT11aH ,L{attmJJh Can11 
Bepa 11 .11p. npoms ql!JJH» (Cristian Daniel Sahli Veraetal. v. Chile), .11eno 12.219, o~eT N2 43105, 10 Maprn 2005r., 
http://www.refworld.org/docid/4ff59edc2.html; CM. TlK. MHposoe cornameH11e no .11eny «Anh<j>pe.110 ,[{11ac EyCToc nporns Eon11s1111» (Alfredo Dia:: 
Bustos v. Bolivia), .11eno 14/04, o~eT N2 97105, 27 0Krn6p11 2005r., http://www.refworld.org/docid/4f59fbc2.html, n. 19). CM. TlK. MAKIIq, 
fo.11osoif o~eT 3a 1997 r., rnaeaVII, PeK0MeH.11al.llfll 10, http://www.refworld.org/docid/50b8bdi62.html; IlapnaMeHTCKall AccaM6JJe11 Coeern 
EepOnhI, PeK0MeH.11au1111 1518 (2001) 06 ocyU1eCTBJJCHl!lf npasa Ha OTKaJ OT HeCeHl!ll BOeHHOH CJJYlK6hI no peJJHfl!03HO-Til!qecKl!M coo6palKeHHllM 
B rocy.11apcrnax-qneHax CoeeTa EsponhI, 23 Mall 2011 r., http://www.refworld.org/docid/5107cf8f2.html; KoMHTeT M11H11crpoe Cosern Esponbl, 
PeK0MeH.11a1.11111 N2 R (87) 8, 9 anpen11 1987 r., http://www.refworld.org/docid/5069778e2.html; KoMHTeT M11H11crpoe Cosern EsponhI, 
PeK0MeH.11au1111 CM/Rec (2010) 4 o npasax qeJJoeeKa eoeHHocnylKallll!X, 24 <J>eepan112010 r., http://www.refworld.org/docid/506979172.html. 
22CM. Pe3oJJIOUHIO feHepani.Hoif AccaM6ne11 OOH 33/165 (1978 r.) o nonolKeHHH JJHU, oTKaJhIBaIOllllfXCll CJIYlKl!Th B soopYlKeHHhlX l!JJH 
non111.1eifcKHX c11nax, KOTOpb1e 11cnOJJh3YIOTCll Mll HacalK.l(eHHll anapTe11.11a, http://www.refworld.org/docid/3b00flae28.html. CM. Kf1q, 3aMeqatt11e 
06U1ero nop11.11Ka N2 22 - CTaThll 18 (ceo60.11a MhICJJH, coeeCTH 11 pen11m11), CCPR/C/21/Rev.l/Add.4, 30 HIOJJll 1993 r., 
http://www.refworld.org/docid/453883fb22.html, n. 11, a TaKlKe 3aKJJIOqlfTeJJhHhle 3aMeqaHl!ll Krrq no YKpal!He, CCPR/C0/73/UKR, 12 Ho116p11 
2001 r., http://www.refworld.org/docid/3cbbeblc4.html, n. 20, 11 no Ki.1prn3CTaHy,CCPR/C0/69/KGZ, 24 HIOJJll 2000 r., 
http://www.refworld.org/docid/507572ef2.html, n. 18. Eh1ewa11 KoMHCCl!ll OOH no npaeaM qenoeeKa TaKlKe no.11TBep.1111na, qm npaeo Ha OTKaJ oT 
HeceHl!ll BOeHHOH CJJylK6bl no peJJl!fl!03H0-3Tl!qecKl!M coo6palKeHl!llM BhlTeKaeT 113 npaea Ha CB06oey MbICJll!, COBCCTI! If peJJHrHll (Pe30JIIO[.\Hll 
KoM11cc1111 OOH no npaeaM qenoeeKa «OTKaJ OT HeceHl!ll eoeHHoif cnylK6hl no pen11mo3HO-TIHqecK11M coo6palKeH11llM», 
E/CN.4/RES/1989/59, 8 Maprn 1989 r., http://www.refworld.org/docid/3b00filb24.html, no.11KpenneHHaH 11 proBHTall B pe3oJJIOUHllX 
E/CN.4/RES/1993/84, IO MapTa 1993 r., http://www.refworld.org/docid/3b00f1228c.html; E/CN.4/RES/1995/83, 8 Maprn 1995 r., 
http://www.refworld.org/docid/3b00fild220.html; E/CN.4/RES/1998/77, CM. Bblrne cttocKy 5, E/CN.4/RES/2000/34, 20 anpen11 2000 r., 
http://www.refworld.org/docid/3b00efal28.html; E/CN.4/RES/2002/45, 23 anpen11 2002 r., http://refworld.org/docid/5107c76c2.html; 11 
E/CN.4/RES/2004/35, 19 anpen11 2004 r., http://www.refworld.org/docid/415be85e4.html). ITpeeMHHK KoM11cc1111, CoeeT OOH no npaeaM 
qeJJOBeKa, 1!3JJOlKl!JI CBOIO no31![.\lllO B pe30JJIOUl!lf 2012 r. no BOnpocy 06 OTKaJe OT HeceHl!ll BOeHHOH CJJYlK6hl no peJJl!rH03H0-3Tl!qecKl!M 
coo6palKeHl!llM (A/HRC/RES/20/2, 16 HIOJJll 2012 r., http://www.refworld.org/docid/501661dl2.html), a 3aTeM e ceoeif nocne.11Heif pe30JJIOUHH 
2013 r. (A/HRC/24/L.23, 23 ceHT116p112013 r., http://www.refworld.org/docid/526e3el 14.html). 
23XOTll Krrq He o6cylK.l(aJJ qaCTl!qHhIH l!Jll! 113611paTeJJhHhlH OTKaJ OT HeceHl!ll eoeHHOH CJJylK6hI no peJJl!rH03H0-3Tl!qecKl!M coo6palKeHl!llM HI! B 
3aMeqaHHI! 06U1ero nOpll.l(Ka N2 22 (CM. Bhlllle CHOCKY 22), HI! B CBOl!X nocJJe.l(Hl!X pemeHHllX no OT.l(eJJhHhIM lKaJJo6aM, B p11.11e CTpaH ece lKe 
npeeycMOTpeH TaKOH qaCT11qHb[tt llJJI! 1!36ttpaTeJJhHLIH OTKaJ. CM., Hanp11Mep, AHaJJlfTlfqeCKl!H o~eT 06 OTKaJe OT HeceHHll BOeHHOH CJJYlK6hI no 
pen11mo3HO-JmqecK11M coo6palKeHl!llM: .l(OKJJ3.l\ BepxoeHoro KOM11ccapa OOH no npaeaM qenoeeKa, n. 47 (cHocKa 4 Bblrne). 
24CM. eLJme pa3.11en II «TepM11Honom11». 
25TaM lKe. 
26KoMHCCl!ll OOH no npaeaM qenoeeKa, Pe30JJIOUl!ll 1998/77, n. 4 (cM. Bhlrne CHOCKY 5). CM. TlK . .11eno «Arncoif 11 CapKyT nporne Typu1111» (cHOcKa 
16 Bh1me), n. 10.4. 
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KaKOH 6bI TO HM 6bIJIO CBjJ:31f c Boopy)l(eHHbIMH CHJiaMH
27

• Ec1rn, O,D;HaKO, peqb H,D;eT KOHKpeTHO 06 

OTKa3e OT HOIIIeHlfj! opy)l(lfj!, TO MO)l(eT 6bITb u;enecoo6pa3eH BapHaHT HeCTPOeBOH CJIY)l(6bl B 

BOopy)l(eHHbIX CHJiax. MHorHe rocy.n;apCTBa m6eraIOT Tpy,n;HOCTeH, CBjJ:3aHHbIX c npoBe,n;eHHeM 

ou;eHKH npaB,D;HBOCTH xo,n;aTaHCTBa, OCHOBaHHOfO Ha OTKa3e no peJIHfH03H0-3TlfqecKHM 

coo6pa)l(eHHjJ:M, ,n;aBM 3MBHTeJIIO npaBO CB06o,n;Horo BbI6opa Me)l(,I.l;y BOeHHOH If aJibTepHaTHBHOH 

cJiy)l(60H:28. B HeKOTOpbIX rocy.n;apcrnax npaBO Ha OTKa3 OT HeceHlfjJ: BOeHHOH cJiy)l(6bl no 

peJIHfH03H0-3TlfqecKHM coo6pa)l(eHmIM npe.n;ocTaBJieHO TOJibKO onpe,n;eJieHHbIM peJIHfH03HbIM 

rpynnaM. 0,n;HaKO, KaK OTMeqanocb BbIIIIe, 3TO He COOTBeTCTBOBaJIO 6bl HM o6'beMy npaBa Ha 

CBo6o.n;y MbICJIH, COBeCTH If peJIHfHH, HM 3anperu;eHHIO ,D;HCKpHMHHan;HH
29

• 

c. 3anpemeuue Bep60BKH JJ:CTeii: H HX Y'l3CTHH B BOCHHhIX JJ:CHCTBHHX 

12. Cyru;ecrnyIOT npgMo Bbipa)l(eHHble 3aru;HTHb1e HOpMbI, npe.n;ornparu;a10ru;He Ha6op .n;eTeli Ha 

BOeHttylO CJIY)l(6y
30

• fl106M Bep60BKa (KaK o6g3aTeJibHag, TaK If .n;o6pOBOJibHM) B 

rocy.n;apCTBeHHbie BOopy)l(eHHbie CHJibl If yqacTHe B BOeHHbIX ,n;eHCTBlfjJ:X
31 

JIHIJ;, He ,D;OCTHfIIIHX 15-

JieTHero B03pacTa, 3anperu;eHa npaBOM Me)l(,I.l;yHapo,n;HhIX .n;oroBopoB
32

• TaKag Bep6oBKa cocTaBJijJ:eT 

BOeHHOe npecrynJieHHe
33

• Q6g3aTeJibHbIH npH3bIB JIHU:, He ,D;OCTlffIIIHX 18-JieTHero B03pacTa, 

npaBIITeJibCTBaMH HJIH Herocy .n;apcrneHHbIMH Boopy)l(eHHbIMH rpynnaMH 3anperu;eH 

<l>aKyJihTaTHBHbIM npoTOKOJIOM 2000 r. K KoHBeHU:HH o npaBax pe6eHKa, Kaca10ru;erocg yqacTHjJ: 

,n;eTeli B Boopy)l(eHHbIX KoH<i>JIHKTax («<l>aeyJihTaTHBHbIH npoToKoJI 2000 r. K KITP» )
34

• 

AHanorHqHoe orpaHHqeHHe ycTaHOBJieHo B KoHBeHD;HH Me)l(.n;yHapo,n;Holi opraHH3aIJ;HH TPY.na 

1999 r. o HaHxy,n;IIIHX <PopMax ,n;eTcKoro Tpy.n;a
35

• <l>aKyJibTaTHBHbIH npoTOKOJI 2000 r. K KITP 

TPe6yeT, qrn6bl rocy.n;apcrna npHHHMaJIH «Bee B03MO)l(Hbie Mepbl>> ,n;ng Toro, qrn6bl nHu;a, He 

,D;OCTHfIIIHe 18-JieTHero B03pacTa, He npHHHMaJIH «npgMoro yqacTlfjJ: B BOeHHbIX .n;eliCTBlfjJ:X)) KaK 

BOeHHOCJIY)l(aru;He HX BOopy)l(eHHbIX CHJI HJIH .n;pyrHX BOopy)l(eHHbIX rpynn, If noJIHOCTblO 

3anperu;aeT .n;o6pOBOJibHYIO Bep60BKY JIHD;, He ,D;OCTHfIIIHX 18-JieTHero B03pacrn, B 

Herocy .n;apcrneHHbie Boopy)l(eHHbie rpynnb136
• Pa3peIIIaeTcg .n;o6poBOJibHbIH npmbIB JIHU:, 

27CM. 11.eno «Arncoll 11 CapKyr Tiponrn Typ1.11111» (cHocKa 16 BLillle), TI. 14. CM. TIK. «M11H-KIO 1_(3eHrn11.p. npomB PecTiy6n11K11 Kopeim (cHocKa 16 
Bblllle), TI. 7.3. 
2806m11ll ofoop TIPaKTllKll rocy11.apcrn CM. B AHan!ITllqecKOM OT'leTe 06 OTKa3e OT HeceH!lll BOeHHOH cnylK6bl TIO pen11rn03H0-3TllqecKllM 
coo6palKeH!lllM: IJ.OKna)I. BepxoBHOro KOM11ccapa OOH TIO TipaBaM qenoBeKa (cHOCKa 4 Bblllle). CM. TIK. War Resisters' International, World Survey 
of Conscription and Conscientious Objection to Military Service [MelKll.yHapo11.Hoe 06oe11.11HeH11e TipomBHllKOB BOHHLI, 
«BceM11pHoeo6cne11.0BaH11eTIOBOTipocyBo!IHCKOHTIOBllHHOCTllllOTKa3aorneceH!lllBOeHHOH cnylK6LI TIO pen11rn03H0-3T!lqecKllM coo6palKeH!lllM» ], 
http://www.wri-irg.org/co/rtba/index.html. B OTHOllleH1111 eBpoTiellcK11x crpaH CM. TlK. pellleH11e EBpoTiellcKoro cy11.a TIO TipaBaM qenoBeKa TIO 11.eny 
«l>allTllH TipOTllB ApMeHllll)) ( CHOCKa21 Bblllle ). 
29CM., HaTip11Mep, Killl, 3aMeqaH11e o6mero TIOPllll.Ka N222 - CTaTLll 18 (cB06011.a Mblcn11, coBeCT1111 pen11rn11) (cHocKa 22 BLillle), r11.e yKaJatto, qro 
« ... He 11.0JllKHO TipOBO)l.llTLCll HllK3KllX pa3J1I1q11jj MelK)l.y Jllll.13Mll, OTKa3blB310lllllMllCll OT BOeHHOH CJIYlK6bl TIO pen11m03H0-3T!lqecK11M 
coo6palKeH!lllM, Ha OCHOBaH!lll xapaKTepa !IX KOHKpeTHblX y6elK)l.eHllH» (TI. 11 ). B OTHOllleHllll TipaKTllKll rocy11.apCTB TIO Tip113H3HlllO OTKa3a OT 
BOeHHOH cnylK6bl TIO pen11m03H0-3T!lqecK!IM coo6palKeH!lllM )l.alKe B TeX cnyqallX, r11.e OH o6ycnOBJleH B3fnll)l.aMll, BblXOIJ.lllllllMll 3a paMKll 
OTipe11.eneHHblX ocl>11L111anbHblX pen11r11ll, CM. AHan11T11qecK!IH OT'leT 06 OTKa3e OT HeCeH!lll BOeHHOH cnylK6bl TIO pe1111r!I03H0-3T!lqecKllM 
coo6palKeH!lllM: IJ.OKna)I. BepxOBHoro KOM11ccapa OOH TIO TipaBaM qenoBeKa, TI. 12 (cHOCKa 4 Bblllle).CM. TlK. 11.eno «l>p1111KX0<!> TipOmB 
H1111.epnatt1J.OB» (Brinkhof v .Netherlands), CCPR/C/48/0/402/1990, 29 llIOJJll 1993r., htto://www.refworld.org/docid/4a3a3ae913.html. 
3°CM. B 3TOM ornollleH1111 Pe30JJIOl.lllIO CoBern l>e3oTiacHocm OOH 1882 (2009) o 11.eTllX 11 BoopylKeHHblX KOH<j>n11KTax, S/RES/1882 (2009), 4 
aBryCTa 2009 r., http://www.refworld.org/docid/4a7bdb432.html. 
31TexH11qecK11 B MelK)l.yHapo)l.HOM ryMattl!TapHOM TipaBe B 3TOM OTHOlllCHllll pa3JJllqaIOT BOOpYlKeHHblH KOH<j>JlllKT HeMelK)l.yHapOIJ.HOro xapaKTepa II 

MelK)l.yHapOll.HblH BOOpylKeHHblH KOH<j>JlllKT. B BOopylKeHHOM KOH<j>JJllKTe HeMelK)l.yHapO)l.HOro xapaKTepa (CT. 4(3)(c) ,[\OTIOJIHllTeJlbHOro TIPOTOKOJla 
II K )i{eHeBCKllM KOHBCHl.lllllM 1949 r., KacaIOmerocll 33lll!ITI.I JKeprn eoopyJKeHHblX KOH<j>n11KTOB HeMelKll.yHapo11.Horo xapaKTepa 
(«,[\oTIOJJHllTeJJI.Hbltt TipoToKon II»)) 3TO 3anpemeH11e KacaeTCll llCTI0111.3oeaH11ll e 6oeeblx 11.ellCTBllllX. B MelK)l.yHapo11.HoM eoopYlKeHHOM KOH<j>n11KTe 
(CT. 77(2) ,[\OTIOJIHllTeJlbHOro TipOTOKOJla I K )i{eHeBCKllM KOHBCHl.lllllM I 949 r., KacaIOmeroCll 33lll11Tbl JKepTB MelK)l.yHapOll.HblX BOeHHblX 
KOH<j>n11KTOB ( «,[\OTIOJJHllTeni.HMll TiporoKon I»)) OHO orpaH11qeHo TipllMblM yqacmeM e 6oeeMx 11.ellcrn11llx. B KoHBCHl.11111 o Tipaeax pe6eHKa (KilP) 
TIPllHllTa 6onee Y3Kall HOpMa - «TipllMOe yqacme B BOeHHblX 11.ellCTBllllX» (CM. CT. 38(2) KilP). 
32CT. 77(2) ,[\oTIOJJHllTeJJI.Horo nporoKona I; CT. 4(3)(c) ,[\oTIOJJHllTeni.Horo TiporoKona II; CT. 38(2) KnP. 
33CM. CT. 8(2)(b)(xxvi) 11 8(2)(e)(vii) Crnryra MelK)l.yHapo11.Horo yronoeHoro cy11.a 1998 r. («Crnryr MYC»), r11.e cpe11.11 eoeHHblX TipecryTineH11ll 
YKa3aHLI «Ha6op llJlll eep6oBKa 11.eTell B B03pacTe 11.0 TillTHa)l.l.13Tll JleT B COCTaB Hal.lllOHanI.HbIX BOOpYlKeHHblX CllJI llJlll !IX llCTIOJlb30BaH!le II.Jill 
aKT!IBHoro yqacmll B 6oeBblX 11.ellCTBllllX». CM. TlK. MelKll.yHapo11.HMll yronoBHblll cy11., «C11rya1.1llll B ,[\eMoKpamqecKoll PecTiy6n11Ke KoHro» B 
11.ene «IlpoKypop Tipome ToMaca Jly6aHra ,[\i.11no» (Prosecutorv.ThomaslubangaDyilo}, ICC-01/04-01/06, 14 Maprn 2012r., 
http://www.refworld.org/docid/4f69a2db2.html; CTie1.111an1.Hblll cy11. TIO Ci.eppa-JleoHe («CCCJI»), 11.eno «Ilpoeypop npomB HccM XaccaHa Cecall, 
Mopp11ca KannoHa 11 ABryCT11Ha f6ao (06B11HlleMLill OP<l>)» (Prosecutorv. Issa Hassan Sesay, Morris Kallon and Augustine Gbao (the RUF 
accused)) (pellleH11e cy11.a), 11.eno N2. SCSL-04-15-T, 2 Maprn 2009 r., http://www.refworld.org/docid/49b102762.html, TI. 184 (r11.e yKaJaHo, qro 
3anpemeH11e TaKOH Bep60BKll llBJIJieTCll 06bfqHb(M MelK)l.yHapO)l.HblM TipaBOM). ,[\ani.Helllllee o6cylK)l.eHHe BOTipoca 0 TOM, qro llBJllleTCll BOeHHLIM 
TipecryTIJJeH!leM, COCTOlllllllM B Bep60BKe 11.eTell, Tip11Be)l.eHO B MaTep11anax 11.ena CCCJI «IlpoKypop TipOTllB lJ:apni.3a faHKall Tellnopa» (Prosecutor 
v. Charles Ghankay Taylor), SCSL-03-01-T, 18 Mall 2012 r., http://www.refworld.org/docid/50589aa92.html. 
34 CTaTI.11 2 H 4 <l>aKyJJI.TaTllBHOro TipOTOKOJJa 2000 r. K KoHBeHl.IHll 0 TipaBax pe6eHKa, KaCaIOll.lefOCll yqaCT!lll )l.eTell B BOopyJKeHHblX KOH<j>JlllKT3X. 
35 CT. 3(a) KoHBeH1.11111 MOT 1999 r. o Ha11xylJ.lll11X <j>opMax 11.ercKoro rpy11.a (N2 182). 
36 CrnTI.u 1 u 4 <l>aKyni.rnmBHoro TiporoKona 2000 r. K KnP. 
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,lJ;OCTlffIIIHX 16-JieTHero B03pacTa, B rocy .n;apcTBeHHbie Boopy:>KeHHbie CHJibl, O,lJ;HaKo rocy .n;apCTBO 

ofonaHO rrpe.n;ocTaBHTb rapaHTHH, o6ecrreqlfBaIOIIJ;He, qT06bI, B qacTHOCTM, TaKoii rrpM3bIB HOCMJI B 
v 6 v 37 H 

.n;eMCTBMTeJibHOCTM )l,O pOBOJibHblH xapaKTep . ecMOTpH Ha pa3Hble B03paCTHbie JIMMMTbl, 

ycTaHOBJieHHbie Me)l{.nyHapo)l,HbIM rrpaBOM, rrpM paCCMOTpeHMM xo.n;aTaHCTB 0 rrpe,n;OCTaBJieHMM 

CTaryca 6e)l{eHI~a cne.nyeT pyKOBO)l,CTBOBaTbCH 6onee 6narorrpMHTHbIMM B03paCTHbIMM JIMMMTaMM, 

MCXO)l,51 H3 Toro, qTo pe6eHOK B03pa)l{aJI rrpoTMB TaKOrO rrpM3bIBa M (MJIM) CJIY)K6bl, qTo 

Bb1pa3MJIOCb B o6parn;eHMM .n;aHHoro pe6eHKOM 3a Me)l{.nyHapo,n;Hoii 3aIIJ;MTOii. PerMOHaJibHhie aKTbI 

TaK)l{e co.n;ep)l{aT HOpMbl, 3arrpern;aIOrn;Me rrpM3bIB M IIpHMOe yqacTMe ,neTeii B BOeHHbIX 

,neHCTBMHX
38

• 

IV. AHAJUl3 no CY~ECTBY 

A. BrroJiue o6ocuosauuhle orraceuuH cTaTL ~epTBOH rrpecJieJJ;osauuH: 

13. To, qTo cocTaBJIHeT BIIOJIHe o6ocHoBaHHhie orraceHMH cTaTb )l{epTBoii rrpecne.n;oBaHMii, 3aBMCMT 

OT KOHKpeTHbIX o6cT051TeJibCTB .n;ena, BKJIIQqag rrpoMCXO)l{)l,eHMe 3a5IBMTeJIH, ero xapaKTepMCTMKY M 

rrepe)l{MTbIH OIIbIT, paccMaTpMBaeMbie B CBeTe aKryaJibHOH MH<popMaUMM 0 crpaHe 
39 B v 

rrpOMCXO)l{)l,eHMH . a)l{HO yqMTbIBaTb JIMqHbm OIIbIT 3MBMTeJIH, a TaK)l{e OIIblT .n;pyrMx JIMU, 

HaXOMIIJ;MXCH B rro.n;o6HOH CMTyaUMM, TaK KaK OHM BIIOJIHe MOryT npo,neMOHCTpMpoBaTb HaJIMqMe 

,lJ;OCTaToqHOH BepOHTHOCTM TOro, qTo Bpe.n;, orraceHMH KOTOporo cyrn;eCTBYIOT y 3a5IBMTeJIH, paHO 

MJIM II03)l,HO MaTepManmyeTcH
40

• B rrepByIO oqepe.n;h cne.nyeT 3a.n;aTb TaKoii aonpoc: «KaKMe 

3aTpy,n;HeHMH (MJIM IIOCJie,lJ;CTBMH) MMeJIM 6bI MeCTO )l,JIH 3MBMTeJIH B cnyqae ero B03Bparn;eHMH?» 

BTopoii BOIIpoc: «COOTBeTCTBYIOT JIM 3TM 3aTpy.n;HeHMH (MJIM IIOCJie)l,CTBMH) rropory 

rrpecne.n;oaaHMii?». CTaH.n;apTOM )l,OKa3aTeJibCTBa ,lJ;JIH onpe.n;eneHMH ,naHHoro pMcKa HBJIHeTCH 

)l,OCTaTOqHM BepOHTHOCTb 
41

• 

14. Ilpecne.n;oBaHMH cqMTaIOTCH MMeIOIIJ;MMM MeCTO, eCJIM )l{H3HM MJIM CB06o.n;e JIMUa yrpo)l{aeT 
~ v 

orracHOCTb ' ecJIM cyrn;ecIByeT pMCK .n;pyrnx cepbe3HblX HapymeHMM rrpaB qeJIOBeKa MJIM MHOro 

cepbe3Horo ape.n;a
43

• HarrpMMep, Hecopa3MepHoe MJIM rrpoM3BOJibHoe HaKa3aHMe 3a OTKa3 OT 

rrpoXO)l{)l,eHMH rocy .n;apcIBeHHOH BOeHHOH CJiy)l{6bI MJIM OT yqacTMH B .n;eHHMHX, npOTMBOpeqarn;Mx 

Me)l{)l,yHapo,n;HOMY rrpaay - KaK TO qpe3MepHbie cpoKM TIOpeMHoro 3aKJIIOqeHMH MJIM TeJieCHbie 

HaKa3aHMH - 6y,neT cpopMOH rrpecJie)l,OBaHMH. ,[(pyrMe rrpaaa qeJIOBeKa, yrroMMHaeMbie B KOHTeKCTe 

TaKMX xo.z:i;arniicTB, BKJIIOqaIOT He.z:i;orrycTMMOCTb )l,MCKpMMMHaUMM M rrpaBO Ha crrpaBe)l,JIMBOe 

pa36MpaTeJibCTBO, a TaK)l{e 3arrpern;eHMe IIbITOK MJIM 6ecqeJIOBeqHoro o6parn;eHMH, 

IIPMHY )l,MTeJibHoro TPY .n;a M pa6cIBa/rro.n;HeBOJibHOro cocTOHHMH 
44

• 

15. OueHMBM orracHoCTb npecne.n;oBaHMH, Ba)l{HO yqMTbIBaTb He TOJibKO Henocpe.n;cIBeHHbie 

IIOCJie)l,CTBMH OTKa3a JIMUa OT HeCeHMH BOeHHOH cJiy)l{6bI (HarrpMMep, rrpecJie)l,OBaHMH M 

HaKa3aHMe ), HO M He6naronpMHTHbie KOCBeHHbie IIOCJie)l,CTBMH. TaKMe KOCBeHHbie IlOCJie)l,CTBMH 

37 CT. 3 <l>aKyJii.TaTllBHoro npoToKoJia 2000 r. K KIIP. CM. TIK. YBKI> OOH, «PeKoMeHJ{al.IHH no Me)J{)l.yHapOiJ.HOtt JaII1HTe N28: XoJ{aTattCTBa J{eTett 
o npeJ{OCTaBJieHHH y6eJKHllla B cooTBeTCTBHH co CT. IA(2) H l(F) KoHeeHl.IHH 1951 r. o CTazyce 6eJKeH1.1ee H (HJIH) IIpoTOKOJia K Hett 1967 r.», 
HCR/GIP/09/08, 22 J{eKa6pJ1 2009 r. (ii.Mee YBKI> OOH, PyKoBOil.lllllHe npHHl.IHnM no xoJ{arnttcTBaM J{eTett), 
http://www.refWorld.org/docid/4b2f4f6d2.html, n. 22. 
38 CM. CT. 22(2) A<jlpHKaHCKOtt xapTllH 0 npaeax H 6JiarOCOCTOJIHHH pe6eHKa (1990 r.) H CT. 12(3) 116epo-aMepHKaHCKOtt KOHBeHl.IHH 0 npaeax 
MOJIOJ{eJKH (2005 r.). 
39 PyKoBOiJ.CTBO YBKI> OOH, nn. 51-53 (cM. CHOCKY 1 Bhlllle). 
40PyKoBOil.CTBo YBKI> OOH, nn. 42-43 (CM. CHOCKY I BMrne); YBKI> OOH, PeKoMeHJ{aQHH no eonpocy npecJieil.OBaHHJI no peJIHrn03HblM MOTllBaM, 
n. 14 (CM. CHOCKY 15 Bblllle). 
41CM. YBKI> OOH, «IloJ1CHHTeJI1>HaJ1 JanucKa o 6peMeHH H CTaHJtapTe J{OKaJaTeJihCTBa», 16 J{eKa6pJ1 1998 r. (JtaJiee - 3anucKa o 6peMeHH H 
cTaHJtapTe J{OKaJaTeJI1>CTea), http://www.refWorld.org/docid/3ae6b3338.html, n. IO; YBKI> OOH, «TOJIKOBaHHe CTaTbH I KoHBeHl.IHH 1951 roJ{a o 
crnzyce 6eJKeH1.1ee», anpeJib 2001 r. (JtaJiee - ToJIKoeaHue CTaTLH 1 ), htUJ:l/www.refWorld.org/docid/3b20a3914.html, nn. 16-17. 
42CT. 33(1) KoHBeHl.IHH 1951 r. 
43PyKoBOJ{CTBO YBKI> OOH, nn. 51-53 (CM. CHOCKY I BLIWe). CM. TIK. YBKI> OOH, «PeK0MeH.na1.1uu no Me)J{)l.yHapo.nHofi 3aII1HTe N27: IIpuMeHeHHe 
CTaThH IA(2) KOHBeHQHH 1951 r. H (HJIH) IlpOTOKOJia 1967 r. K Hett K JKepTBaM TOproBJIH JIIOJ{bMH H J!Hl.laM, KOTOpble no.neepraIOTCJI pHCKY CTaTh 
JKepTBaMH TaKofi ToproeJIH», HCR/GIP/06/07, 7 anpeJIJI 2006 r., htUJ://www.refWorld.org/docid/443679fa4.html, n. 14, H PyKoBOiJ.CTBO YBKI> 
OOH, nn. 54-55 (cM. CHOCKY 1 BL1we). 
44CM., HanpuMep, MAKnq, «qeTBepTI>Itt J{oKJia.n o cuzya1.1uu c npaeaMH 'leJioBeKa e reaTeMaJie», OENSer.LN/11.83, Doc. 16 rev., I HIOHJI 1993 r., 
rnaea V. 
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MOryT rrpoMcTeKaTb OT HeBOeHHbIX M HerocyJJ;apcTBeHHbIX cyfo,eKTOB M Bbipa)l(aTbC51, HarrpMMep, B 

cpH3MqecKOM HaCHJIHM, )l(eCTKOH ,lJ,MCKpMMMHa.I~MM M (mm) rrpecJie,lJ,OBaHM51X co CTOpOHbl o6mecrna. 

B JJ;pyrnx CMTYaUM51X MOryT 6bITb oqeBM,lJ,Hbl M MHbie cpopMbl KapaTeJibHbIX Mep B OTBeT Ha 

yKJioHeHMe OT rrpM3bIBa MJIM ,r:i;e3epTMpcTBO, KaK TO rrpMocTaHoBJieHMe rroJib30BaHM51 rrpaBaMM Ha 

co6cTBeHHYIO 3eMJIIO, Ha rrocTYIIJieHMe B IIIKony MJIM yHMB~pCMTeT MJIM Ha JJ;OCTYII K couMaJibHbIM 

ycnyraM
45

• TaKMe BM,lJ,bI speJJ;a MoryT cocTaBJI51Tb rrpecne,lJ,OBaHM51, ecJIM OHM ,lJ,OCTaToqHo cepbe3HbI 

caMM no ce6e JIM60 eCJIM OHM B COBOKYIIHOCTM rrpMBeJIM 6bI K cepbe3HblM orpaHMqeHM51M Ha 

ocymecTBJieHMe 3MBMTeJieM OCHOBHbIX rrpaB qeJioBeKa, ,lJ,eJiaIOJnMM ero MJIM ee )l(M3Hb 

HeBbIHOCMMOH. 

16. XoJJ;aTalicTBa, CB513aHHbie c soeHHOH cJiy)l(6oH:, MoryT MMeTb MecTo B pa3JIMqHbIX CMTYaUM51X. 

B JJ;aHHOM pa3JJ;eJie ocsemeHbI II51Tb ocHOBHbIX TMIIOB TaKMX xoJJ;aTalicTB. CneJJ;yeT oTMeTMTb, qTo 

OHM MMeIOT HeKOTOpbie o6mMe qepTbl. 

(i) 0TKa3 OT rocy,ll,apcTBCHHOH BOCHHOH cJiy~6bI no peJIHf'H03H0-3TUqecKHM coo6pa~eHHBM 
(Jiuu;a, nOJIHOCTblO HJIH qacTuquo OTKa3blBaroiu;uecB OT ueceHUB BOCHHOH cny~6bl no 
peJiuruo1uo-3TnqecKHM coo6pa~euuuM) 

17. ITpM paccMOTpeHMM BOIIpoca 0 TOM, KaKoe o6pameHMe 6yJJ;eT paBHOCMJibHO rrpecne,lJ,oBaHM51M B 

cnyqMx, eCJIM 3a51BMTeJib OTKa3bIBaeTC51 OT HeceHM51 BOeHHOH cJiy)l{6bI no peJIMrM03HO-'.HMqecKMM 

coo6pa)l{eHM51M (CM. HM)l{e II. v .A 0 Borrpocax, KacaIOJnMXC51 ,r:J;OCTOBepHOCTM M rrpaB,lJ,MBOCTM 

y6e)l{,lJ,eHMH 3MBMTeJI51), KJIIOqeBbIM MOMeHTOM 51BJI51eTC51 TO, COJJ;ep)l{aTC51 JIM B HaUMOHaJibHOM 

3aKOHO,lJ,aTeJibCTBe 0 BOeHHOH CJIY)l(6e Ha,lJ,Jie)l{amMe IIOJIO)l{eHM51 ,lJ,JI51 TaKHx JIMU, a MMeHHO 

rrpeJJ;yCMaTpMBaIOJnMe: (i) ocso6o)l{,lJ,eHMe MX OT BOeHHOH cny)l{6bI MJIM (ii) rrpe,lJ,OCTaBJieHMe 

B03MO)l(HOCTM COOTBeTCTBYIOmeli aJibTepHaTMBHOH CJIY)l(6bI. KaK yrrOMMHaJIOCb BbIIIIe B pa3JJ;eJie 

III, rocyJJ;apcrna MoryT 3aKOHHO Tpe6oBaTb, ~no6b1 rpa)l{,lJ,aHe rrpoxo,lJ,MJIM soeHttyIO MJIM 

aJibTepHaTMBHYIO cJiy)l(6y. BMecTe c TeM, TaM, rJJ;e 3TO JJ;enaeTC51 o6pa3oM, He cosMeCTMMbIM c 

HOpMaMM Me)K,lJ,yHapO,lJ,HOro rrpaBa, rrpH3blB MO)l{eT 6bITb paBHOCMJieH rrpecJie,lJ,OBaHM51M. 

18. B CTpaHaX, r,lJ,e He rrpeJJ;yCMOTpeHO HM OCBo6o)l{,lJ,eHMe, HM aJibTepHaTMBHM cJiy)l(6a, 

rroTpe6yeTC51 TmaTeJibHOe MJyqeHMe rrocneJJ;cTBMH ,lJ,JI51 3MBMTeJI51. HarrpMMep, ecJIM JIMUO 

rrpMtty)l(,lJ,aJIM 6bI K rrpoxo)l{,lJ,eHMIO BOeHHOH CJIY)l(6bI MJIM K yqacTMIO B BOeHHbIX ,lJ,eHCTBH51X 

rrpOTMB ero COBeCTM JlU6o ecJIM 6bl OHO IIO,lJ,BepranOCb orraCHOCTM cyJJ;e6Horo rrpecJie,lJ,OBaHM51 M 

Hecopa3MepHoro MJIM rrpOM3BOJlbHOro HaKa3aHM51 3a OTKa3 OT TaKOH CJIY)K6bI MJIM yqacTM51 B 

BOeHHbIX ,lJ,eHCTBM51X, TO MMeJIM 6bI MeCTO rrpecJie,lJ,OBaHH51. Eonee TOro, yrp03a TaKOro cyJJ;e6Horo 

rrpecne,lJ,OBaHM51 M HaKa3aHM51, Bbltty)l{,lJ,aIOmM JIMU, OTKa3bIBaIOmMXC51 OT HeceHM51 BOeHHOH 

cJiy)l(6bI no penHrH03H0-3THqecKHM coo6pa)l{eHH51M, MeH51Tb CBOH y6e)l{,lJ,eHH51, B HapyIIIeHHe HX 

rrpasa Ha CB06oJJ;y MbICJIH, COBeCTH HJIH y6e)l{,lJ,eHHH, TaK)l{C COCTaBJI51Jia 6bI rropor 
v46 

rrpecneJJ;oBaHHH . 

19. ITopor 3aJnHTbl He o6ecrreqHBaJIC51 6bI B CTpaHaX, KOTOpbie He rrpeJJ;ycMaTpHBaIOT 

B03MO)l(HOCTb aJibTepHaTHBHOH CJIY)l(6bI H B KOTOpbIX e,lJ,HHCTBeHHbIM CJie,lJ,CTBHeM 51BJI51eTC51 

TeopeTHqecKHH pHCK BOeHHOH CJIY)l(6bI, IIOTOMY qTo Ha rrpaKTHKe rrpH3bIB He ocymecTBJI51eTC51 

rrpHtty,lJ,HTCJlbHO HJIH )KC ero MO)l(HO H36e)l{aTb rryTeM yrrJiaTbI a,lJ,MHHHCTpaTHBHOro c6opa
47

• 

AHanornqHblM o6pa30M, eCJIH JIHUO, yKJIOH5IIOJneec51 OT rrpH3bIBa, OCB060)l{,lJ,eHO OT BOCHHOH 

CJiy)l(6bI HJIH eCJIH ,lJ,e3epTMPY rrpeJJ;JiaraIOT YBOJibHeHHe c IIOJIO)l{HTeJibHOH xapaKTepHCTHKOH, TO 

rrpo6JieMa rrpecJie,lJ,OBaHHH He B03HHKaeT, eCJIH TOJlbKO He rrpHCYTCTBYIOT JJ;pyrne cpaKTOpbI. 

45CM., HanpuMep, YBKE OOH, «PyKoBOL\CTBO no cooTBeTCTBHIO KpHTepHllM npu 01.1eHKe nOTpe6HOCTei! s MelKL\yHapo):IHOil Jall(HTe 11u1.1 H3 
3plITpeu, uinyinux y6elKuina>>, anpem; 2009 r .• http://www.refworld.org/docid/49de06122.html, CTp. 13-14. 
46CM. KoMHCCHll OOH no npasaM qe110BeKa, «rpall<):laHCKHe H no11HTuqecKue npasa, BKJ110qaJ1 sonpoc n1>rroK u 3a,':leplKaHHll: LIOKJIM Pa6oqei! 
rpynnhl no npoH3BOJlhHhIM 3a,':leplKaHHllM», E/CN.4/2001/14, 20 ):leKa6pll 2000 r., peKOMeH):lal.IHll N~ 2, 
http://www.refworld.org/docid/3b00f54dl8.html, nn. 91-94. 
47\J.pe3MepHhle a):IMHHHCTpaTHBHhle c60phl, npH3BaHHhle y):leplKaTh JIHLI, KOTOphle no-HaCTOllll(eMy OTKa3hlBalOTCll OT HeceHHll BOeHHOH c11ylK6hl no 
pe11HfH03H0-3TllqecKHM coo6palKeHHllM, OT Bhl6opa aJlh TepHaTHBHOH c11ylK61>1 HJIH paccMaTpHBaeMhle KaK KapaTeJlhHhle, cqHTaJIHCh 6h! 
):IHCKpHMHHal.IHOHHhIMH H B COBOKynHOCTH MOfJIH 61>1 COOTBeTCTBOBaTb KpHTepmo nopora 3all(HTbl. 
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20. Ecm1 B03MO)l(HOCTb aJII>TepttaTMBHoii cny)l(6b1 rrpe.z:zycMoTpetta, HO ee cyTI> M rrop.si:,n;oK 

rrpoxm1q::i;eHM.sI HOC.sIT KapaTeJibHbIH xapaKTep BCJie,n;CTBMe rrpe.n;rronaraeMblX <i>YHKllMH MJIM 

Hecopa3MepHOH rrpo,n;OJI)l(MTeJibHOCTM cJiy)l(6bI, TO BOrrpoc rrpecne,n;oBaHMH MO)l(eT, TeM He Mettee, 

6nITb rrpe.n;MeTOM paccMoTpeHM.sI. Hecopa3MepHOCTb cpoKa aJII>TepHaTMBHOH cJiy)l(6b1 caMa no ce6e 

He 6y,n;eT .n;ocrnTOqHoii .n;n.si: .n;ocTM)l(eHM.sI rropora rrpecne,n;oBaHMH. EcnM, K rrpMMepy, 

rrpo,n;OJI)l(MTeJibHOCTb aJibTepHaTMBHOH CJiy)l(6bI orrpe,n;eJI.si:eTC.sI no ofo,eKTMBHblM M o6ocHoBaHHbIM 

KpMTepM.sIM, TaKMM KaK xapaKTep KOHKpeTHOH CJIY)l(6bI JIM6o IIOTpe6HOCTb B crre11MaJibHOH 

rro,n;rOTOBKe )J;JI.sI BbIIIOJIHeHM.sI <i>YHKllMH, rrpe.n;ycMOTpeHHbIX '.HOH CJiy)l(60H, TO rrpecne,n;oBaHM.sI He 

6y.z:zyT MMeTh Mecrn
48

• EcnM )l(e aJII>TepHaTMBHM cny)l(6a .sIBJI.si:eTc.si: JIMIIIb TeopeTMqecKMM 

BapMaHTOM, HarrpMMep, IIOTOMY qTo COOTBeTCTBYIOllla.sI HOpMa 3aKOHO)J;aTeJibCTBa He rrpMBe,n;eHa B 

.n;eiiCTBMe; eCJIM rrop.si:,n;oK 06pa111eHM.sI no IIOBO.lzy aJibTepHaTMBHOH CJiy)l(6bI rrpOM3BOJibHbIH M (MJIM) 

He yperynMpoBaH; MJIM ecnM :na rrpo11e.n;ypa ,n;ocryrrtta He ,n;JI.sI Bcex, TO Heo6xo,n;MMO rrpoBO)J;MTb 

.n;orroJIHMTeJII>Hoe paccne,n;oBaHMe. B cnyqa.si:x, r.n;e 3MBMTeJib He BOCIIOJib30Banc.si: 

cy111ecTBYIOlllMMM rrpo11e.n;ypaMM, Ba)l(HO IIOH.s!Tb, no KaKMM rrpMqMHaM 3MBMTeJib :noro He c,n;eJiaJI. 

EcnM ycTaHOBJieHo, qTo rrpMqMHbI Kaca10Tc.si: BIIOJIHe o6octtoBaHHbIX orraceHMH cTaTh )l(epTBOH 

rrpecne,n;oBaHMH 3a rry6JIMqHoe Bbipa)l(eHMe CBOMX y6e)l()J;eHMH, TO 3TO Heo6xo,n;MMO yqecTb B 

06111eM attanl:l3e. 

(ii) 0TK33 OT BOeHHOH cey~6bl B ycJIOBHHX KOHl}>JIHKTa, rrpOTHBOpe .. am.uH: OCHOBHhlM 
uopMaM .. eJiose .. ecKoro rrose.z:.euu11 

21. Xo.n;arniicrna o rrpe.n;ocTaBJieHMM crnryca 6e)l(ett11a B CB.sI3M c BOeHHOH cny)l(6oH: MoryT TaK)l(e 

rro,n;aBaTbC.sI B CMJIY B03pa)l(eHM.sI rrpOTMB (i) KOHKpeTHOro BOopy)l(eHHOro KOH<jJJIMKTa MJIM (ii) 
cpe,n;cTB M MeTO)J;OB Be,n;eHM.sI BOeHHbIX .n;eHCTBMH (rroBe,n;eHM.sI CTOpOHbl KOH<jJJIMKTa). IlepBblH 

BapMaHT KacaeTC.sI He3aKOHHOro rrpMMeHeHM.sI CMJibl (jus ad bellum ), aBTOpoii - cpe,n;cTB M MeTO)J;OB 

Be,n;eHM.sI BOeHHbIX ,n;eHCTBMH, perynMpyeMbIX Me)l()J;yHapo,n;HblM rrpaBOM (jus in bello ), a TaK)l(e 

rrpaBOM B o6nacTM rrpaB qeJioBeKa M yronoBHbIM rrpaBoM
49

• B coBoKyrrttocTM TaKMe BM)J;bI OTKa3a 

OT BOeHHOH CJiy)l(6bI KacaIOTC.sI rrpMHy)l()J;eHM.sI K yqacTMIO B KOH<jJJIMKTHOH .n;e.si:TeJibHOCTM, KOTOpbie 

3MBMTeJib cqMTaeT rrpoTMBopeqalllMMM ocHOBHbIM rrpaBMJiaM qenoBeqecKoro rroBe,n;eHM.si:
50

• TaKMe 

BM)J;bl OTKa3a MoryT 6bITb Bbipa)l(eHbl KaK B03pa)l(eHMe, o6ycJIOBJieHHOe COBeCTblO, M KaK TaKOBbie 

MOryT paccMa1'pMBaTbC.sI KaK BapMaHT «OTKa3a OT BOeHHOH CJiy)l(6bI no penMrM03H0-3TMqecKMM 

C006pa)l(eHM.sIM» (CM. II. (i)); BMeCTe C TeM, 3TO He BCer,n;a TaK. nm:i;a MOryT, K IIpMMepy, 

OTKa3bIBaTbC.sI OT yqaCTM.sI B BOeHHblX ,n;eHCTBM.sIX IIOTOMY' qTo OHM cqMTaIOT TaKOH OTKa3 

Heo6xo,n;HMbIM )J;JI.sI co6JIIO)J;eHM.sI KO)J;eKca BOeHHOCJIY)l(a111ero, JIM6o MoryT B03pa)l(aTb rrpOTMB 

BOBJieqeHM.sI MX B ,n;eHCTBM.sI, COCTaBJI.sIIOlllMe HapymeHM.sI Me)l(.z:zyttapo,n;Horo ryMaHMTapHoro rrpaBa, 

Me)l()J;yttapo.n;ttoro yronoBHoro rrpaBa MJIM Me)l(.lzyHapo,n;Horo rrpaBa B o6nacTM rrpaB qenoBeKa. 

22. IlpM3HaHMe rrpaBa Ha OTKa3 Ha TaKMX OCHOBaHH.sIX M Ha rronyqeHMe CTaTyca 6e)l(eHI:i;a 

cornacyeTc.si: c M,n;eeH:, Jie)l(a111eii B octtoBe rroJIO)l(eHMH 06 MCKJIJOqeHMM KoHBeHI1MM 1951 r. CTaTbM 

lF(a) M lF(c) MCKJIJOqaJOT M3 c<jJepbI 3alllMTbl JIMll, B OTHOIIIeHMM KOTOpbIX MMeIOTC.sI cepbe3Hble 

OCHOBaHM.sI rrpe.n;rronaraTb, qTo OHM COBepIIIMJIM rrpecryrrneHMe rrpoTMB MMpa, BOeHHOe 

48CM. no,l.IXOA Krrq e 11ene <«l>oliH nporne <l>paHUttll» (cHOCKa 12 BLIIIle). CM. TJK. 11eno «P111I1ap MaliJJb npoTHB <l>paH1..11111» (Richard Maille v. 
France), CCPR/C/69/0/689/1996, 31 llIOJ1112000 r .• http://www.refWorld.org/docid/3f588efd3.html, 1111eno «BeHbe npoTHB <l>paH1..11111» (cHOcKa 12 
Bhlllle). 
49Jus ad helium Kacaerc11 orpaH11qeH111i, HanaraeMbIX MelKA)'HapoAHLIM npaeoM Ha np11MeHett11e CllJlbI, Tor.11a KaK jus in hello pernaMeHT11pyeT 
noee.11em1e CTOpOH eoopylKeHHOfO KOH<!JJ111KTa. TpaA11U110HHO BTOpoe KacaeTCll MelK,[\yHapOAHOfO ryMaHHTapHoro npaiia, O,[\HaKO 
COOTBeTCTBYIOIIl!le HOPMhl np11cyTCTBYIOT II B np11MeHl!MblX IlOJIOlKeHllllX MelKJlyHapOAHOfO npaBa B o6JJaCTll npaB qeJJOBeKa II MelK,[\yHapOAHOfO 
yronosttoro npasa. 
511CM. PyKoBOACTBO YBKE OOH, nn. 170-171 (cttocKa I Bhlllle). 8 qaCTHOCTll, e n. 171 YKll3atto: «0.11ttaKo ecn11 rnn eoeHttoli aK1..11111, s KOTopoli 
n111..10 He lKenaer yqaCTsosan., ocylK)laeTc11 MelKJIYHapo,ZUJblM coo61I1eCTBOM KaK npoTHBopeqa1I111li JJJeMeHTapHLIM npae11naM qenoseqecKoro 
nose.11ett1111, HaKll3aHHe, npeeycMorpeHHoe 3a 11eJeprnpcrno 11n11 yKJ10Hett11e OT np113LIBa, MolKeT c yqeTOM ecex 11pyrnx rpe6oeatt111i onpe.11enett1111 
6LrrL pac1..1etteHo KaK npecne.11oeatt11e». CM. TaI<lKe Ha pernottaJJLHOM ypoette ,[(11peKTHBY CoseTa EC 2004/83/EC OTHOCHTeJJbHO MHHHMaJJbHLIX 
CT3HA3PTOB AAA KBaJJll!!>HK3Ul111 II CTaryca rpalK)laH rpeTueli crpaHLI !!Jiii Jlllf..I 6e3 rpalK)laHCTBa K3K 6elKeHQCB !!Jiii KaK Jlllf..I, HYlK.fl3IOIIlllXCll B 
MelK.llyttapo.11ttoli J3IIll!Te no 11pyrnM np11q11HaM, a TaKlKe cyrn npe.110CTaen11eMoli 33ll\HTLI,0J/L 304/12, 30 cettrn6p11 2004 r., 
http://www.refWorld.org/docid/4157e75e4.html, CT. 9(2)(e) KOTOpM BKJJIOqaer KaK <!>opMy npecne.11osatt11li cy.11e6Hoe npecne.11osatt11e 11n11 
H3Kll33H!le «3a OTKll3 HeCTll BOeHHYIO CJIYlK6Y B ycJJOBllllX KOH<!>JJHKTa, KOr,[\a HeCeH!le BOCHHOH cnylK6bI MOlKCT BKJJIOqan npecrynJJeH!lll !!Jiii aKTbl, 
no.11na.11a101I111e no.11 nonmKett1111 3anpeTa, HJJJOlKeHHLie s CT. 12(2)». 
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rrpecryrrJiemre MJIM rrpecryrrJieHMe rrponrn qeJioseqHoCTM MJIM BHHOBHbI B cosepmeHMH ,lJ,esrnn:li, 

rrpoTHBopeqaIIIMX u;em1M M rrpMHUMrraM OOH, n: KOTOpb1e B CMJIY 3Toro cqn:TaIOTC.SI He 

3acJiy)l<MBaIOI11MMM Me)K)zyHapO,lJ,HOH 3aIIIMTbl KaK 6e)l(eHll;bl. 06.SI3aTeJibCTBO, B03JIO)l(eHHOe Ha JIMU 

Me)l()J;yHapO,ll,HbIM ryMaHMTapHblM M yroJIOBHblM rrpaBOM, 0 B03,ZJ,ep)l(aHMM OT orrpe,ZJ,eJieHHblX 

,lJ,eHCTBMH B rrepHO,lJ, soopy)l(eHHOro KOH<i>JIMKTa, HaIBJIO 6bI OTpa)l(eHMe B Me)K,[()'HapO,lJ,HOM rrpase 0 

6e)l(eHu;ax B cJiyqae c JIMu;aMH, KOTOpbie IlO,lJ,BepraIOTC.SI onacHOCTM HaKa3aHM.SI 3a npo.SIBJieHHe 

BblmeynoM.SIHyTOro B03,lJ,ep)l(aHH.SI, Tpe6yeMoro OT HMX Me)l(,lJ,yHapo,lJ,HbIM npaBOM (cM. IT. 14). B 
3TOM OTHOIBeHMM Ba)l(HO OTMeTMTb OTCYTCTBMe 3aIIIHTbl B <l>opMe CCblJIKM Ha .SIBHO He3aKOHHbie 

rrpMKa3bl HaqaJibHMKOB
51

. 

0mKa3 om y11acmu51, 6 He3GKOHHOM eoopy:JJCeHHOM KOHp!lUKme 

23. ECJIM Boopy)l(eHHblH KOH<i>JIMKT cqlfTaeTC.SI He3aKOHHbIM Ha OCHOBaHMM Me)l(,lJ,yHapo,lJ,HOro 

npasa (B HapymeHMe npMHUMnajus ad helium), TO Tpe6oBaHMe o TOM, qrn 3a.SIBMTeJib ,ZJ,OJI)l(eH 6brn 

6bI IlOHeCTM JilfqHYIO yrOJIOBHYIO OTBeTCTBeHHOCTb B cJiyqae yqacTM.SI B ,lJ,aHHOM KOH<i>JIMKTe, 

M3JIHIBHe; 3a.SIBMTeJIIO npocTO tty)l(HO npo,lJ,eMOHCTpn:posaTb qTo ero OTKa3 HOCMT MCKpeHHMH 

xapaKTep M qTo M3-3a 3TOro OTKa3a cymecrnyeT onacHOCTb npecJie,lJ,OBaHMli. JfaqHa.SI 

OTBeTCTBeHHOCTb 3a npecrynJieHMe arpeCCMH B03HMKaeT no Me)l(,lJ,yHapo,lJ,HOMY npasy TOJibKO ,[(JI.SI 

JIMU, KOTOpb1e 3aHMMaJIM pyKoBO,lJ,.SIIIIMe nocTbI B paccMaTpMsaeMoM rocy,lJ,apcTse
52

• CoJI,lJ,aTbI, 

Ha6paHHbie ,lJ,0 paccMaTpMBaeMoro KOH<i>JIMKTa MJIM B nepMO,lJ, 3TOro KOH<i>JIMKTa, TaK)l(e MoryT 

3a.SIBMTb 06 OTKa3e, KOr,lJ,a OHM Y3HaIOT 0 He3aKOHHOCTH npMMeHeHM.SI CMJibl MJIM KOr,lJ,a y HMX 

c<l>opMMPYIOTC.SI B3rJI.SI,lJ,bl B OTHOmeHMM 3TOH He3aKOHHOCTH. 

24. Ilpn: onpe,lJ,eJieHMM 3aKOHHOCTM paccMaTpMBaeMoro KOH<i>JIHKTa ocy)l(,lJ,eHMe Me)K)zyHapO,lJ,HbIM 

coo6mecTBOM .SIBJI.SieTC.SI BeCKMM ,lJ,OKa3aTeJibCTBOM, HO He ,lJ,OCTaTOqHbIM ,[(JI.SI BblBO,lJ,a 0 TOM, qTO 

rrpn:MeHeHMe CHJibI HapymaeT Me)K,[()'Hapo,ZJ,Hoe npaso. TaKMe 3a.SIBJieHM.SI ,lJ,eJiaIOTC.SI He scer,lJ,a, 

,lJ,a)l(e ecJIH aKT arpeccMM o6neKTMBHO MMeJI MeCTO. CJie,lJ,OBaTeJibHO, onpe,lJ,eJieHn:e He3aKOHHOCTM B 

OTHomeHMH rrpMMeHeHn:.SI cn:JibI Heo6xo,lJ,MMO ocymecTBJI.SITb nyTeM npMMeHeHM.SI pyKoBO,lJ,.SIIIIMX 

noJio)l(eHMli Me)K,[()'Hapo,lJ,Horo npasa. CoorneTCTBYIOIIIHMM HopMaMM .SIBJI.SIIOTc.SI: o6.SI3aTeJibCTBO 

rocy,lJ,apcTB B03,lJ,ep)l(MBaTbC.SI OT yrp03bl CMJIOH MJIM ee npMMeHeHM.SI npOTMB ,lJ,pyrMX rocy,lJ,apcrn; 

npaBO Ha MH,lJ,MBH,lJ,yaJibttylO MJIH KOJIJieKTHBHYIO caMoo6opotty; caHKll;MOHMpoBaHMe IIpMMeHeHH.SI 

CMJibI B cooTBeTCTBMM c noJIHOMoqn:.SIMM CoseTa Ee3onacHocTM OOH ,[(JI.SI noMep)l(aHM.SI MMpa M 

CTa6MJibHOCTM
53

• 

25. EcJIM KoH<i>JIHKT, no o6neKTMBHbIM ou;eHKaM, He .SIBJI.SieTc.SI He3aKOHHbIM soopy)l(eHHbIM 

KOH<i>JIMKTOM no Me)l()J;yHapo,lJ,HOMY npasy' TO XO,lJ,aTaHCTBO 0 npe,lJ,OCTaBJieHMM CTaT)'Ca 6e)l(eHu;a 

06b1qHo OTKJIOH.SieTc.SI, ecJIM He npMcyTcTByIOT ,lJ,pyrn:e <l>aKTOpbI. AHanorMqHbIM o6pa3oM, ecJIM 

3aKOHHOCTb BOopy)l(eHHOro KOH<i>JIMKTa eme He yperyJIHpOBaHa Me)K,[()'Hapo,lJ,HbIM npaBOM, TO 

3a.SIBJieHMe MO)l(eT paccMaTpMBaTbC.SI B COOTBeTCTBMM c IT. (i) Bblme KaK ,lJ,eJio 06 OTKa3e IIO 

peJin:rM03H0-3TMqecKMM coo6pa)l(eHM.SIM. 

0mKa3 KaK eo3pa:JJCeHue npomue cpeiJcme u MemoiJoe eeiJeHUJI, eoeHHblX iJeucmeuu (noeeiJeHUJI, 
cmopoH) 

26. EcJIM OTKa3 3a.SIBMTeJI.SI CB.SI3aH c B03pa)l(eHMeM npoTHB MeTO,lJ,OB li cpe,lJ,CTB, npMMeH.SieMblX npM 

Boopy)l(eHHOM KOH<i>JIMKTe (T.e. npOTMB IlOBe,lJ,eHM.SI 0,lJ,HOH MJIM HeCKOJibKMX CTOpOH KOH<i>JIMKTa), 

Heo6XO,lJ,MMO npoBeCTM ou;eHKY ,lJ,OCTaTOqHQH Bepo.SITHOCTM npMHy)l()J;eHM.SI ,lJ,aHHOro JIMll;a K 

yqacTMIO B ,[(e.SIHM.SIX, KOTOpbie HapymaIOT HOpMbl, npe,lJ,ITMCaHHbie Me)K,[()'HapO,lJ,HblM npaBOM. 

CooTBeTCTBYIOIIIMe HOpMbl MO)l(HO HaHTM B Me)l()J;yHapO,lJ,HOM ryMaHMTapHOM npase (jus in hello}, 

51CM., HanpHMep, CT. 33 Cmryra MYC (cttocKa 33 Bhlllle). 
52 CM., ttanpHMep, MelK,llyttapo.nHhlii yronoBHhlii cy.n, «3neMCHThl npeczynneHHii», ICC-ASP/1/3 at 108, U.N. Doc. PCNICC/2000/1/Add.2 (2000), 
cT.8 bis, http://www.refworld.org/docid/4ff5dd7d2.html. 
53 CM. COOTBCTCTBCHHO CT. 2(4), 51 H 42 Ycrnsa OOH. CM. DK. fettepani.ttai1 AccaM6Jiell OOH, «HesMelllaTeJibCTBO so BttyrpeHHHe .nena 
rocy.napCTB»,AIRES/34/101, 14 .neKa6pll 1979 r., http://www.refworld.org/docid/3b00f01740.html. 
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Me)l{)J;yHapo.zi;HOM yroJIOBHOM rrpaBe H Me)l(eyHapo.zi;HoM rrpaBe B o6JiaCTM rrpaB qeJIOBeKa, CMOTp.SI 

no o6cTO.SITeJibCTBaM. 

27. BoeHHI>Ie rrpecryrrJieHM.SI H rrpecTyrrJieHM.SI rrponrn qeJioBeqHoCTH - 3To cepne3Hbie HapyrneHH.SI, 

KOTOpble BJieKyT 3a co6oU: JIMqHyIO OTBeTCTBeHHOCTb Herrocpe.zi;cTBeHHO no Me~HapOL(HOMY 

rrpaBy (.zi;oroBOpHoMy HJIM o6bJqHoMy). IIpH orrpe.zi;eJieHMH TOro, KaKHe BH,[(bl IIOBe,[(eHH.SI HJIH 

MeTO,[(bl Be,[(eHH.SI BOeHHbIX .zi;elicTBHH COCTaBJI.SIIOT TaKHe rrpecryrrJieHM.SI, CJieeyeT yqMTbIBaTb 
v54 K 3BOJIIOIJ;MIO IIOHMMaHH.SI 3JieMeHTOB TaKHX rrpecTyrrJieHMM . poMe Toro, rrpH rrpoBe.zi;eHMM ou;eHKM 

Toro, KaKHe BH,[(bl .zi;e.SIHMH JIHIJ;O MOryT 3aCTaBMTb COBeprnaTb B xo.zi;e BOopy)l(eHHoro KOHcpJIHKTa, 

MOryT MMeTb 3HaqeHMe, Ha COBOKYIIHOH OCHOBe, H .zi;pyrMe HapyrneHH.SI Me~Hapo.zi;Horo 

ryMaHHTapHoro rrpaBa. Ba)l(HO TaK)l(e rrpHHHMaTb BO BHMMaHHe yMeCTHOCTb Me)l{)J;yHapo.zi;Horo 

rrpaBa B o6JiaCTM rrpaB qeJIOBeKa B CMTyaIJ;H.SIX Me~Hapo.zi;HbIX H HeMe)l(eyHapo.zi;HbIX 

BOopy)l(eHHbIX KOHcpJIHKTOB. 

28. Orrpe.zi;eJieHHe cyIIJ;ecrnoBaHM.SI .zi;ocrnToqHoU: Bepo.SITHOCTM Toro, qTo .n;aHHoe JIHIJ;O 6nmo 6bl 

rrpHHy)l(,[(eHO K COBeprneHHIO .zi;e.SIHHH HJIM B3.SITHIO Ha ce6.SI OTBeTCTBeHHOCTH 3a TaKHe .zi;e.SIHH.SI, 

KOTOpbie HapyrnaIOT OCHOBHble rrpaBHJia qeJIOBeqecKoro IIOBe,[(eHH.SI, 6y.zi;eT 3aBHCeTb, KaK 

rrpaBMJIO, oT ou;eHKH o6IIJ;ero xo.zi;a paccMaTpHBaeMoro KOHcpJIHKTa. TaKHM o6pa3oM, 3HaqeHMe 

6y.zi;eT HMeTb CTerreHb, B KOTOpoU: B xo.zi;e KOHcpJIHKTa HMeIOT MeCTO HapyrneHM.SI OCHOBHbIX rrpaBMJI 

qeJioBeqecKoro rroBe.zi;eHM.SI. TeM He MeHee, paccMaTpRBaTI>C.SI .zi;oJI)l(eH HMeHHO pHcK rrpRHy)l{)J;eHM.SI 

K yqacTMIO B .zi;e.SIHMM (.zi;e.SIHH.SIX), a He CaM no ce6e KOHcpJIHKT, 1103TOMY CJieeyeT J13yqHTb H 

MH,[(HBHL(yaJibHble o6cTO.SITeJibCTBa 3a.SIBHTeJI.SI, rrpHHHMa.SI rrpH 3TOM BO BHHMaHHe pOJib, B KOTOpoU: 

3a.SIBHTeJib 6y.zi;eT 3a,[(eHCTBOBaH. 

29. EcJIH 3a.SIBHTeJIIO, CKOpee Bcero, 6y.zi;eT OTBe,[(eHa pOJib, HCKJIIOqaIOIIJ;a.SI pHCK yqacTM.SI B 

paccMaTpHBaeMOM .zi;e.SIHHH (.zi;e.SIHH.SIX), HarrpHMep, TOJibKO HecTpoeBa.SI ,[(OJI)l(HOCTb, KaK TO IIOBap 

HJIH pa60THHK CJIY)l(6bl MaTepHaJibHO-TeXHHqecKoro o6ecrreqeHH.SI, TO 3a.SIBJieHMe 0 

rrpecJie,[(OBaHH.SIX Bp.SI.zi; JIM 6y.zi;eT HMeTb MeCTO 6e3 ,[(OIIOJIHHTeJibHbIX cpaKTopoB. ,[(orrOJIHMTeJibHbie 

cpaKTOpbI MOryT BKJIIOqaTb CB.SI3b Me)l(.zi;y ,[(OJI)l(HOCTbIO 3a.SIBHTeJI.SI B CJiy)l(6e MaTepHaJibHO­

TeXHJlqecKoro o6ecrreqeHH.SI H rrpe.zi;cKaJyeMocTbIO coBeprneHH.SI rrpecryrrJieHHH B HapyrneHHe 

Me~Hapo.zi;Horo ryMaHHTapHoro HJIH yroJIOBHOro rrpaBa (JIH6o co.zi;elicTBH.SI HX COBeprneHHIO ). 

,[(anee, rrpHqMHbl ,[(JI.SI OTKa3a 3a.SIBHTeJI.SI - He3aBMCMMO OT rrpe.zi;cKaJyeMOCTH HJIH .zi;aBHOCTH 

rrpecryrrJieHHH, CB.SI3aHHbIX c ero .zi;e.SITeJibHOCTbIO - MoryT 6bITb ,[(OCTaTOqHbJ ,[(JI.SI Toro, qTo6bI 

KBaJIHcpHI..!;HpOBaTb .zi;aHHOro HH,[(HBHL(yyMa KaK JIHIJ;O, OTKa3blBaIOIIJ;eec.SI OT HeCeHH.SI BOeHHOH 

CJiy)l(6bl no peJIHrH03H0-3THqecKMM coo6pa)l(eHH.SIM (CM. II. (i) BbIIIIe ). 

30. B OTJIHqHe OT BI>IrneyrroM.SIHyToro, B cJiyqae HaJIHqH.SJ .zi;ocTaToqHoii Bepo.SITHOCTH Toro, qTo 

JIHIJ;O MO)l(eT He cyMeTb H36e)l(aTb Ha3HaqeHM.SI Ha CTpoeByIO ,[(OJI)l(HOCTb, KOTOpa.SI rro.zi;BeprHeT ero 

orracHOCTH COBeprneHH.SI He3aKOHHblX .zi;e.SIHHH, orraceHH.SI .zi;aHHoro JIMIJ;a CTaTb )l(epTBOH 

rrpecJie,[(OBaHHH cqHTaJIHCb 6bI BIIOJIHe o6ocHOBaHHbIMH (cM. II. 14). B HeKOTOpbIX CJiyqa.SIX 

paccMaTpHBaeMblH KOHcpJIHKT MO)l(eT OTHOCHTbC.SI K TaKMM, KOTOpbie o6bJqHO He xapaKTepH3YIOTC.SI 

HapyrneHH.SIMH Me)l{)J;yHapo.zi;Horo rrpaBa. BMecTe c TeM, .zi;aHHoe JIHIJ;O MO)l(eT 6nITb qJieHoM 

rro.zi;pa3.zi;eJieHH.SI, KOHKpeTHble o6.SI3aHHOCTM KOTOporo 03HaqaIOT, qTO OHO orrpe.zi;eJieHHO HJIH c 

60JibI1Ieii BepO.SITHOCTbIO 6y.zi;eT BOBJieqeHO B HapyrneHH.SI OCHOBHblX rrpaBMJI qeJIOBeqecKoro 

rroBe.zi;eHM.SI. B TaKHX 06cTO.SITeJibCTBax MO)l(eT cyIIJ;eCTBOBaTb .zi;ocTaToqHa.SJ Bepo.SITHOCTb Toro, qTo 

.zi;aHHOe JIMIJ;O 6y.zi;eT rrpHHy)l{)J;eHo COBeprnaTb, HarrpHMep, BOeHHbie rrpecryrrJieHH.SI MJIM 

rrpecryrrJieHM.SI rrpoTHB qenoBeqHocTH. EcnM MMeIOTC.SI B03MO)l(HOCTM ,[(JI.SI yBOJibHeHM.SI, Ha3HaqeHH.SI 

54 
Ofoop no 1-1aHHOMY eonpocy np1me1-1eH B 1-1oryMeme YBKI> OOH «CnpaBO'!HllJI 3an11cKa o np11MeHeH1111 noJIOlKeH11if 06 11CKJI10'!eH1111». 4 

cefm16pJ1 2003 r., http://www.refWorld.org/docid/3f5857d24.html, nn. 30-32. f1p11Mepbl eoeHHblX npeciynneH11if B KOITTeKCTe MelK).lyHapo1-1Horo 

BOOpYlKeHHOfO KOHljlJimcra: yMLIIIJJieHHOe y611ifCTBO rpalK).laHCKl1X J111l.I, BLIIIJe).IIIJl1X 113 CTpOJI COJI).laT 11J111 BOeHHOIDieHHblX; IlhITK11; BepOJIOMHoe 

y611ifcTBO 11Jil1 paHeH11e JI11Q, np11HllJU]elKall.111X K Henpl1llTeJihCKOH apM1111; YMLIIIJJieHHLle Hana).leHl1JI Ha rpalK/.laHCKOe HaCeJieH11e; 113HaCl1JIOBaH11e; 

Bep60BKa 1-1ereif B B03pacre ).10 IlJITHa).IQaT11 JieT B COCTaB BoopylKeHHLIX Cl1JI 11J111 11X 11CilOJih30BaH11e ).IJ1JI aKTl1BHOro y'!aCTl1JI B 6oeBLIX 1-1eifCTBl1J1X; 

np11MeHeH11e OTPaBJieHHoro opYlK11ll. B cny'!ae soopylKeHHoro KOH<j>JI11KTa HeMelK/.lyHapo).IHoro xapaKTepa soeHHble npeciynneH11J1 BKJIIO'!aIOT: 

YMLIIIJJieHHble Hana).leHl1JI Ha rpalK).laHCKOe HaceJieH11e; BepoJIOMHOe y611ifCTBO 11Jil1 paHeH11e J111l.I, np11HllJU]elKam11x K Henpl1llTeJihCKOH apM1111; 

113HaCl1JIOBaH11e; Bep6oBKa 1-1ereif B B03pacre /.10 IlJITHa).IQaTl1 JieT B COCTaB BOOpYl!CeHHLIX Cl1JI 11J111 11X 11CilOJih30BaH11e ).IJIJI aKT11BHoro y'!aCTl1JI B 

6oeBblX 1-1eifCTBl1JIX. 
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Ha ;::i;pyryIO ;::i;omKHOCTb (B TOM qn:cJie Ha aJibTepHaTHBHYIO CJiy)l(6y) HJIH o6parn;eHH5l K 

3<l><l>eKTHBHOMY cpe;::i;cTBy rrpaBOBOH 3aIIJ;HTbl OT HaqaJihHHKOB HJIH BOeHHOCJIY)l(aIIJ;HX, KOTOpoe 

6y;::i;eT paCCMOTpeHO Herrpe;::i;B35lTO H 6e3 HaKa3aHH5l, TO rrpo6JieMa rrpecJie)l;oBaHHH He B03HHKHeT, 

eCJIH TOJibKO He 6y;::i;yT rrpn:cyTCTBOBaTb ;::i;pyrn:e <l>aKTOpb1
5 

. 

(iii) y CJIOBHH rncy.r.apCTBeHHOH BOeHHOH CJIYiK6bI 

31. B CJiyqMx, KacaIOIIJ;HXC5l ycJIOBHH CJiy)l(6bI B rocy;::i;apcTBeHHbIX BOopy)l(eHHhlX CHJiaX, JIHUO 

orrpe;::i;eJieHHO He 5lBJI5leTC5l 6e)l(eH.u;eM, eCJIH e;::i;HHCTBeHHM rrpn:qn:Ha ero ;::i;e3epTHpCTBa HJIH 

yKJioHeHH5l OT IIpH3bIBa - rrpoCTO HerrpH5l3Hb K rocy;::i;apcTBeHHOH BOeHHOH CJiy)l(6e HJIH 6o5l3Hb 

6oes1>1x ;::i;elicTBHH. EcJIH )Ke, o;::i;HaKo, ycJIOBH5l rocy;::i;apcTBeHHOH soeHHoli cey)l(61>1 HaCTOJihKO 

T5l)l(eJihie, qTo OHH paBHOCHJibHhl rrpecJie,lJ;OBaHH5lM, TO B03HHKaeT IIOTpe6HOCTb B Me)l(,lJ;yHapO,ll;HOH 

3aIIJ;HTe
56

. 3To 6y;::i;eT HMeTb MeCTO, HarrpHMep, eCJIH cpOKH HJIH ycJIOBH5l BOeHHOH CJiy)l(6bI 

paBHOCHJihHbl IlbITKaM HJIH ;::i;pyroMy )l(eCTOKOMY HJIH 6ecqeJIOBeqHoMy o6parn;eHHI0
57

, HapyrnaIOT 

rrpaso Ha 6e3orracHOCTb
58 

H JI:HqttyJO HerrpHKOCHOBeHHOCTb qeJIOBeKa
59

, rrpe;::i;rroJiaraIOT 

rrpHtty,ll;HTeJibHhIH HJIH o65l3aTeJihHbIH Tpli;::i;
60 

JIH6o <l>opMbl pa6cTBa HJIH IIO,ll;HeBOJibHOro 

COCT05lHH5l (BKJIJOqa5( ceKCYaJibHOe pa6CTBO) 
1
. 

32. TaKn:e cJiyqan: MoryT, B qacTHOCTH, BKJI10qaT1> ;::i;HcKpHMHHaUHIO rro rrpH3HaKy 3THn:qecKoro 

rrpOHCXO)l(,ll;eHH5l HJIH reH;::i;epa. ECJIH HeHa)l;Jie)l(arn;ee o6parn;eHHe, B OTHOIIleHHH KOToporo 

cyrn;eCTBYIOT orraceHH5l, HMeeT MeCTO B rocy;::i;apcTBeHHblX Boopy)l(eHHhlX CHJiax co CTOpOHbl 

BOeHHOCJIY)l(aIIJ;HX, Heo6xo,ll;HMO oueHHTh, 5lBJI5leTC5l JIH TaKM rrpaKTHKa CHCTeMaTn:qecKOH H (HJIH) 

<l>aKT:HqecKH caHKUHOHHpOBaHHOH, ;::i;orrycKaeMOH HJIH HrHOpHpyeMOH BOeHHhIMH BJiaCT5lMH. 

Heo6xo;::i;n:Mo rrposecTH oueHey ;::i;ocTyrrHoCTH cpe;::i;cTB rrpasosoli 3arn;n:T1>1 OT rnKoro 

HeHa;::i;Jie)l(arn;ero o6parn;eHM. 

33. ITo Me)l(;::i;yHapo;::i;HoMy rrpasy 3arrpern;eHn:e «rrpn:Hy;::i;n:TeJI1>Horo HJIH o6M3aTeJI1>Horo TPY;::i;a» 
62 

He 

OXBaThIBaeT BOeHHYIO HJIH aJibTepHaTHBHYIO CJIY)l(6y. TeM He MeHee, eCJIH MO)l(HO ,l1;0Ka3aTb, qTo 

o65l3aTeJibHM BOeHHM CJIY)l(6a HCIIOJih3yeTC5l )l;JI5l rrpn:Hy)l(,ll;eHH5l rrpH3BaHHbIX Ha cJiy)l(6y K 

BhIIIOJIHeHHIO o6rn;ecTBeHHhlX pa6oT, a 3TH pa60Tbl He HOC5lT ((qlfCTO BOeHHOro xapaKTepa», He 

BblIIOJIH5llOTC5l IIO rrp:Hqn:He qpe3BbiqaliHOH cn:rya.u;HH H He Bbl3BaHbl Heo6XO,ll;HMOCTblO 

HaUHOHaJihHOH o6opOHbl JI:H6o 061>1qHoH rpa)l(,ll;aHCKOH o65l3aHHOCThlO, TO TaKa5l pa6orn 

55CM., Hanp11Mep, Aml.llllTll'leCKllH OT'!eT 06 OTKa3e OT HeceHllll BOeHHOH cnylK6bi no penHfll03H0-3Tll'leCKllM coo6palKeHllllM: .[{OKnM BepxoBHOfO 
KOM11ccapa OOH no npasaM '!enoseKa (cHOCKa 4 Bblllle), r.ue ynoM11HaeTcll np11Hl1Tall s HeKornpb!X rocy.uapcrnax npaKT11Ka nepeso.ua 
soeHHocnyi1mm11x cpo'IHOH cnylK6b1 B .upyroe, HeCTpoesoe no.upa3.ueneH11e, ecn11 0H11 3a»Bn»IOT 06 OTKa3e no pen11rnoJHo-n11'!eCK11M 
coo6palKeHl!llM OT HeCeHl!ll BOeHHOH cnylK6b! B KOHKpeTHOM KOHcl>n11KTe llnll soo6me OT HOllleHllll opylKllll, nn. 26-27. TaKOH sap11aHT, O.QHaKo, 
MOlKeT He 6b1Tb .uocrynHblM Mll nm.ia, OTKa3 KOTOporo OT y'laCTllll B KOHKpeTHOM KOHcl>n11KTe He o6ycnosneH pen11rn03H0-3Tll'leCKllMll 
coo6palKeHl!llMll. 
56CM., Hanp11Mep, .ueno «5lCHH CeneT, 3p.ueM oyn6yn npOTllB rocy.uapcTBeHHOfO ceKpeTapll MllHllCTepCTBa llHOCTpaHHb!X .uen» (Yasin Sepet, 
Erdem Bu/bu/ v. Secretary of State for the Home Department), C/2777; C/2000/2794, Coe.u11HeHHoe Koponescrno, Anennlll.\llOHHbIH cy.u AHrn111111 
Y3nhca, 11 Mall 2011 r., http://www.retworld.org/docid/3ftbcb024.html, n. 61. CM. Pa60'!a» rpynna OOH no npo113BOnbHbIM 3MeplKaHl!llM, 
3aKn10'leH11e N2 24/2003 (l·hpa11nb), E/CN.4/2005/6/Add.l, 19 Ho»6p» 2004 r., httjJ://www.refWorld.org/docid/470b77blO.html. CM. 3aMe'!aH11e 
o6mero xapaKTepa Knq N2 32 - Ilpaso Ha paseHCTBO nepe.u cy.uaM1111 Tp116yHanaM1111 Ha cnpase.un11soe cy.ue6Hoe pa3611paTenbCTBo (CTaTbll 14), 
23 asryCTa 2007 r., http://www.refWorld.org/docid/478b2b2f2.html, s n. 55 KoTOporo YKa3aHo: «Heo.uHoKparnoe HaKa3aH11e nm.ia, 
OTKa3b!Ba10merocl1 OT BOeHHOH CnYlK6bl co CCbinKOH Ha CBOll y6elK.[{eHl!ll, 3a HenO.Q'll!HeHl!e HOBOMY np11Ka3Y 0 llBKe Ha soeHHYIO cnylK6y MOlKeT 
C'll!TaTbCll HaKa3aHl!eM 3a 0.[{HO II TO lKe npecrynneHlle, ecn11 no.uo6Hb!H nocne.uyiom11il OTKa3 OCHOBaH Ha TOH lKe caMoH nOCTOllHHOH pe11111MOCTll, 
on11paiomeilcll Ha y6elK.QeHllll», a TaKlKe Pe3onio1.111io 98/77 KoM11cc1111 OOH no npasaM '!enoseKa, n. 5 (CHOCKa 5 Bbl111e). Ha ocHOBaH1111 pe111eH11ll 
Knq 0 CTaTbe 18 II 0 npaee Ha OTKa3 OT HeceHHll BOeHHOH CnYlK6bl no pen11fll03H0-3Tll'!eCKllM coo6palKeHl!llM, BblHeceHHOfO no .ueny «lOHll qow 
nporns Pecny6n11K11 Kopel!» (cM. si,1111e CHOCKY 15), Pa6o'la» rpynna OOH no npo113soni,Hb!M 3MeplKaHllllM 3a»e11na, '!TO nmneH11e ceo6o.ubl n111.1a, 
OTKa3ae111eroc» OT HeceHl!ll eoeHHOH cnylK6b1 no pen11rno3H0-3Tll'lecK11M coo6palKeH11»M, npe.ucmsn»eT co6oi1 npo113eonhHoe 3MeplKaH11e, 1160 
oHo llBn»eTcll Hapy111eH11eM npae, rapaHrnposaHHblx CT. 18 Mnrnn, a rnKlKe CT. 9 Mnrnn: 3aKn10'leH11e N2 16/2008 (Typ1.111»), 
AIHRC/10/21/Add.1, 4 ct>eepanll 2009 r., httjJ://www.refWorld.org/docid/5062b12e2.html. CM. TlK. npaKTllKY EsponeAcKoro cy.ua no npasaM 
'!enoseKa, KOTOpb!H nOCTaHOBlln, '!TO COBOKynHb!H 3cl>cl>eKT HeO.QHOKpaTHOfO cy.ue6Horo npecne.uoeaHllll II HaKa3aHllll n111.1, OTKa3b!Ba10mllXCll OT 
BOeHHOH cnylK6bl no penHfll03H0-3Tl!'leCKHM coo6palKeHllllM, 3a .Qe3ePTllPCTBO CTan llX «rpalK.QaHCKOH CMepTblO)), paBHOCllnbHOH YHlllKalOlll.eMy 
AOCTOllHCTBo 06pameH1110, e Hapy111eH11e CTaTi,113 EKnq. CM . .ueno «lOnKe npome Typl.\1111» (Ulke v. Turkey), Ja»sneH11e N2 39437/98, 24 llHBapll 
2006r., http://www.retworld.org/docid/4964bd752.html, a TaKlKe .uena «Cae.ua npoms Typl.\1111» (cHocKa 13 Bblllle), «TapxaH nporne Typ1.11111» 
( CHOCKa 21 Bblllle) II <«l>em )J,eM11pTa111 npome Typl.11111)) ( CHOCKa 7 Bblllle ). 
57CM. CT. 7 Mnrnn. 
58CM. CT. 9 Mnrnn. 
59CM. B OTHOllleHllll TOnKOBaHllll CT. 7, 9 II 17 MIIrnn. 
60CM. cT. 8(3) Mnrnn 11 CT. l(b) KoHseH1.11111 MOT 1957 r. 06 ynpa3.QHeH1111 np11ey.u11Teni,Horo Tpy.ua (N2 105). 
61CM. CT. 8(1) Mnrnn II CT. 6 KoHBeHl.\1111 1979 r. 0 IlllKBll.[{a1.11111 scex cl>opM .[{llCKpllMllHal.\1111 B OTHOllleHllll lKeHlll.llH (KJI)J,)K). 
62CM. cT. 8 MIIrnn. 
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6 v v 63 II M v npe,ncTaBmieT co OH npHHYLl:HTeJihHhIH TPYLl: . o MHeHHIO eJKtzyHapo,nHoH opraHH3al(HH 

Tpy,na, ycJIOBHe ((qHCTO BOeHHOro xapru<Tepa» HarrpaBJieHO cnel(HaJibHO Ha rrpe,noTBpaII(eHHe 

rrpH3hIBa HOBo6paHu;eB ,nJIH BhIIIOJIHeHH51 o6Iu;ecrneHHbIX pa6oT
64

• IIpH :noM, o,nHaKo, B 

qpe3BbJqa:iiHblX CHTyal(HHX, yrpo)l(aIOII(HX cyll(eCTBOBaHHIO rocy,napcrna HJIH 6narorronyqHIO 

Bcero HaceJieHHH HJIH ero qacTH, rrpH3BaHHbIX Ha cny)l(6y MO)l(HO npHBJieKaTb K BblIIOJIHeHHIO 

pa6oT HeBoeHHoro xapaKTepa. CpoKH H ofo,eM o6H3aTeJibHO:ii cJiy)l(6bl, a TaK)l(e u;enH ee 

HCIIOJib30BaHHH Heo6xo,nHMO orpaHHqHBaTb HCKJIIOqHTeJibHO TeM, qTo Tpe6yeTCH B ,naHHOH 

cHryau;HH
65

• I1crroJib30BaHHe BOeHHocny)l(all(ero cpoqHo:ii cJiy)l(6bl ,nnH rronyqeHHH rrpH6hmH 

rrocpe,ncTBOM ero HJIH ee 3Kcrrnyarnu;HH (HarrpHMep, rryTeM pa6crna, ceKcyanbHoro pa6crna, 

rrpaKTHKH, aHaJIOrHqHoii pa6crny, Ji 110,[{HeBOJibHOro COCTOHHHH) 3arrpemaeTCH Me)l(eyHapo,nHbIM 

rrpaBOM, H Bee 6oJibIIIe H 6oJibIIIe rocy,napCTB orrpe,neJIHIOT ero B CBOeM Hal(HOHaJibHOM 

3aKOHO,[{aTeJibCTBe KaK yroJIOBHOe rrpecryrrneHHe. 

34. KaK H c ,npyrHMH BH,[{aMH xo,naTaHCTB, yrroMHHYTbIMH BbIIIIe B IIII. (i) H (ii), ecJIH 3aHBHTeJib 

HMeeT B03MO)l(HOCTb YBOJIHTbCH, rrepeiiTH Ha ,npyryIO ,[{OJI)l(HOCTb ( BKJIIOqax COOTBeTCTBYIOII(yIO 

aJibTepHaTHBHYIO cny)l(6y) H (HJIH) rrpHMeHHTb 3cpcpeKTHBHOe cpe,nCTBO rrpaBOBOH 3all(HTbl 6e3 

HaKa3aHHH 3a 3TO, TO rrpo6JieMa rrpecne,noBaHHH He B03HHKHeT, eCJIH TOJibKO He 6yeyT 

rrpHCYTCTBOBaTb .n:pyrne cpaKTOpbI. 

(iv) Ilpuuy~HTCJlbH3H Bep60BK3 B uerocy~apCTBeHHhle BOopy~eHHhle rpyrrrrhl H (HJIH) 
YCJIOBHB CJiy~6bl B HHX 

35. qTO KacaeTCH npHHYLJ:HTeJibHOH Bep60BKH B Herocy,napcTBeHHbie Boopy)l(eHHbie rpynnbI, TO 

CJie,nyeT HaITOMHHTb, qTo TaKHe rpyIIIIbl He HMeIOT rrpaBa ocyll(eCTBJIHTb Bep60BKY 
~ JI v 6 npHHy Ll:HTeJihHO HJIH HacHJihHO . HI(O, HII(yll(ee Me)l(,nyHapo,nHOH 3all(HThI 3a py e)l(OM m-3a 

orraceHHH rrpHHYLl:HTeJibHOH Bep60BKH HJIH IIOBTOpHoii Bep60BKH Herocy,napCTBeHHbIMH 

Boopy)l(eHHblMH rpynrraMH, MO)l(eT HMeTb npaBO Ha crnryc 6e)l(eHu;a rrpH ycJIOBHH, qTo ,[{OKa3aHO 

cyll(eCTBOBaHHe OCTaJibHblX 3JieMeHTOB orrpe,neJieHHH TepMHHa «6e)l(eHeu;»; B qaCTHOCTH, TO, qTo 

rocy,napcrno He MO)l(eT HJIH He )l(eJiaeT 3all(HTHTb LJ;aHHOe JIHI(O OT TaKOH Bep60BKH (CM. HH)l(e IIII. 

42-44 H 60-61). AHanorHqHbIM o6pa30M, rrpHHYLJ:HTeJihHM Bep6oBKa Herocy.n:apcrneHHhIMH 

rpyrrrraMH ,[{JIH BbIIIOJIHeHHH pa6oT HeBOeHHOro xapaKTepa MO)l(eT COCTaBJIHTb, B qacTHOCTH, 

rrpHHy,[{HTeJibHblH Tpy,n, IIOLJ;HeBOJibHOe COCTOHHHe H (HJIH) rropa6oll(eHHe H 6bITb paBHOCHJibHOH 

rrpecJie.[{OBaHHHM
67

• 

36. EcnH 3axBHTeJib BhIHY)l(Ll:eH 6bm 6bl CJIY)l(HTb B ycnoBHHX, cocTaBJIHIOII(HX cepbe3Hbie 

HapymeHHH Me)l(.[{yHapOLJ;HOro ryMaHHTapHoro HJIH yroJIOBHOro rrpaBa
68

, cepbe3Hbie HapymeHHH 
v v 6 69 

rrpaB qeJIOBeKa HJIH ,npyroH cepbe3HblH Bpe,n, TO HMeJIH bl MeCTO rrpecne,noBaHHH . 

(v) He1aKouuau Bep6oBKa ~eTen 

37. Oco6ble rrpo6neMhI 3all(HTbI B03HHKaIOT, ecJIH orracHOCTH rrpHHYLl:HTeJibHOH Bep6oBKH H 

BOeHHOH CJiy)l(6bI IIO,[{BepraIOTCH .nen1
70

• To )Ke caMoe KacaeTCH ,neTeH, KOTOpble MOrJIH 

63KottBeHJ.Ulll MOT 1930 r. o nptttty.zurreJibHOM HJIH o6'13aTeJibHOM Tpy11.e (N~ 29). CM. TIK. (MAKilq), «qernepTbitt IJ.OKJIM o c11rya1.11111 c npaBaMH 
qeJioBeKa B fBaTeMane», OEA/Ser.LN/Il.83, Doc. 16 rev., I moHl! 1993 r., rnaBa V. 
64Ero cne11.crn11e HMeeT Mecro B CT. l(b) KottBeHQHH MOT 1957 r. 06 ynpa:i11.tteHHH npHttylJ.HTeJibHoro rpy11.a (N~ 105), KoropM 3anpell1aeT 
ttcnOJib30BaHHe npHHYIJ.HTeJibHOro HJIH o6JI3aTeJibHOrO rpy11.a «B Kaqecrne Mero11.a M06HJIH3aQHH H HcnOJib30BaHHll pa6oqejj CHJ!bl ll.Jlll ttylKIJ. 
3KOHOMHqecKoro pa:iBHTHll)). 
65MOII, KoMHTeT JKcnepTOB no npHMeHeHHIO KottBeHQHil H PeKoMeHIJ.aQHH (K3IIKP), «l1HIJ.HBHIJ.YaJibHbIH npllMOil Janpoc B ornorneHHH 
KottBeHQHH 1930 r. o npHttylJ.HTeJibHOM rpy11.e (N~ 29)», 3pHTpell (paTmjJHKaQHll: 2000 r.), 2010 r. 
66CM. BLIWe n. 7. 
67CM. cT. 8(3) Mnrnn, CT. l(b) KottBeHQHH MOT 1957 r. 06 ynpa:i11.ttettHH npHHYIJ.HTeJibttoro rpy11.a (N~ 105), CT. 8(1) Mnrnn "CT. 6 KJIJ.{)K. 
68CM. 06lllYIO CTaTblO 3 qeTLipex )i{eHeBCKHX KOHBeHQHH 1949 r. If CT. 8 PHMCKOro CTaTYTa MYC (c nocJielJ.HHMH H3MeHeHHllMH, BHeceHHbIMH B 
2010 r.), 17 HIOJill 1998 r., http://www.refworld.org/docid/3ae6b3a84.html. 
693TO, ttanpttMep, nLITKH HJIH 11.pyroe )l(eCTOKoe, 6ecqenoBeqttoe HJIH yttff)l(aIOlllee 11.oCTOHHCTBo o6pall\eHHe HJIH HaKa:iatttte (cM. cT. 7 MilfIIII), 
HapyrneHHll npaBa Ha 6e3onacHOCTb (cT. 9 MilfIIIl) H JIHqHyIO ttenpHKOCHOBeHHOCTb (TOJIKOBaHHe CM. B CT. 7, 9 17 MilfIIIl), npHHYIJ.HTeJibHbIH 
HJIH o6ll3aTeJibHbitt rpy11. (cT. 8(3) Mnrnn H cT. l(b) KoHBeHQHH MOT 1957 r. 06 ynpa:i1J.HeHHH npHttyll.HTeJibHoro rpy11.a (N~ 105) HJIH <jiopMbI 
pa6crna (BKJIIOqM ceKcyanbttoe pa6crno, CM. CT. 8(1) MIIrnn H cT. 6 KJIJ.{)K). 
"YB.Kb OOH, PeKOMeHIJ.aQHH no xo1.1aTailcrnaM 11.eTeil (CM. BbIWe CHOCKY 37). 
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«;:i;o6pOBOJihHO» yqacTBOBaTh B BOeHHhIX ;:i;eiicTBIUIX B COCTaBe BOopy)l(eHHhIX CllJI rocy;:i;apCTBa 

llJill Herocy;:i;apCTBeHHhIX Boopy)l(eHHbIX rpy1111. y 513BllMOCTh II He3peJIOCTh pe6eHKa ;:i;enaeT ero 

oco6eHHO BOC11p1111MqJ1BhIM K 11p11Hy;:i;11TeJibHOH Bep60BKe II llOBllHOBeHHIO rocy;:i;apcTBeHHhIM 

BOopy)l(eHHhIM CHJiaM llJill Herocy;:i;apCTBeHHOH BOopy)l(eHHOH rpy1111e; 3TO cne;:i;yeT yq11Tb1BaTb. 

38. KaK OTMeqeHo Bhirne B pa3;:i;ene III.C, cy:rn;ecrny10T 3Haq11TeJihHb1e orpaH11qeH115I Ha Bep6oBKY 

;:i;eTeii II llX yqacTH:e B BOeHHhIX ;:i;eiiCTBll5IX, 11pe;:i;ycMOTpeHHbie Me)l()l;yHapo;:i;HhIM 11paBOM B 

o6JiaCTll 11paB qeJIOBeKa II Me)l()J;yHapo;:i;HhIM ryMaHH:TapHbIM 11paBOM, KaK B OTHOIIIeHHll 

Me)l()l;yHapo;:i;HhIX BOopy)l(eHHhIX KOH<i>JIHKTOB, TaK II B OTHOIIIeHHll BOopy)l(eHHhIX KOH<i>JIHKTOB 

HeMe)l()J;yHapo;:i;Horo xapaKTepa, 11 Kaca10:rn;11ec51 KaK rocy;:i;apcTBeHHhIX Boopy)l(eHHhIX c11n, TaK 11 

Herocy;:i;apcrneHHhIX Boopy)l(eHHhlX rpy1111
71

• ,ll;eTeii He06XO)l;llMO 3all(Hll(aTh OT TaKHX 

HapyrneH11ii; KaK TaKOBOH, pe6eHOK, YKJIOH5110ll(llHC51 OT 11p11ey;:i;11TeJibHOH Bep60BKll llJill 

cy;:i;e6Horo 11pecne;:i;oBaHH5I 11 (11n11) HaKa3aHH51 n1160 ;:i;pyr11x qiopM pe11pecc11ii 3a ;:i;e3epT11pcrno, 

KaK 11paBHJIO, HMeeT BllOJIHe o6ocHOBaHHhie 011aceHH5I CTaTb )l(epTBOH 11pecne;:i;oBaHHH. 

39. MoryT 6bITh cnyqa11, Kor;:i;a ;:i;eTH 11o;:i; ;:i;aBJieHHeM «H)l;yT ;:i;o6poBOJihIJ;aMH» n1160 11x po;:i;11Ten11 

11n11 06:rn;11Hh1oT11paBJI5IIOT11x BOeBaTh. TaK11e cnyqa11 MoryT aHanor11qHhIM o6pa30M 11p11BO)l;HTh K 

11pe;:i;ocTaBJieH11IO CTazyca 6e)l(eHu;a. Kn10qeBoii Bo11poc cocTOHT B Bepo5ITHOCTH p11cKa Toro, qTo 

pe6eHOK 6y;:i;eT 3aBep6oBaH II (11n11) 11p11Hy)l()l;eH BOeBaTh, II 3TOT ac11eKT Heo6XO)l;llMO ou;eHHBaTb 

Ha OCHOBe aKryaJihHOH HH<i>opMau;1111 0 CTpaHe 11po11cxo)l()l;eHH5I, yq11Tb1Ba5I xapaKTepHCTHKY 

pe6eHKa 11 11epe)l(HThiii HM OllhIT, a TaK)l(e OllhIT ;:i;eTeii, HaxoM:rn;11xc51 B cxo)l(eii c11zyau;1111. Ba)l(HO 

TO, qTo 11p11 paCCMOTpeHHll xo;:i;aTaiiCTB 0 11pe;:i;ocTaBJieHHll CTazyca 6e)l(eHu;a, KaCaIOll(llXC51 

HapyrneHH51 orpaH11qeHHH Ha Bep60BKY ;:i;eTeii II llX yqacTH:e B BOeHHhIX ;:i;eiiCTBll5IX, He 

BhmB11raeTC5I )l;OllOJIHHTeJibHOe Tpe60BaH11e 0 paCCMOTpeHHll B011poca 06 OTKa3e 110 pen11r1103H0-

3TJlqecKHM coo6pa)l(eH115IM. 

40. I1pecne;:i;oBaHH51 TaK)l(e MoryT 11po11cTeKaTh 113 xapaKTepa o6pa:rn;eHH51, KOTopoMy pe6eHoK 

llO)l;Beprc51 6bI B Boopy)l(eHHhIX CHJiax llJill BOopy)l(eHHOH rpy1111e. B 3TOM OTHOIIIeHHll Ba)l(HO 

OTMeTHTh, qTo, llOMllMO aKTllBHOro yqacT1151 B BOeHHhIX ;:i;eiicTBll5IX, ;:i;eTeii TaK)l(e llCllOJih3YIOT KaK 

IIIllllOHOB, llOChlJihHhIX, HOCllJihll(llKOB, cnyr, pa6oB (B TOM CeKc-pa6oB) II (11n11) )l;JI51 ycTaHOBKll 

11n11 o6e3Bpe)l(11BaH115I MHH. He3aB11c11Mo OT Toro, KaKyIO <i>YHKIJ;HIO BhIIIOJIH5IeT pe6eHOK, OH 

MO)l(eT llO.[J;BepraTbC51 cepbe3HhIM llJill MHOroq11cJieHHhIM qiopMaM Bre;:i;a, B TOM q11cne ero MOryT 

BhIHY)l()l;aTb CTaHOBllTbC51 CBH)l;eTeJieM qy )l;OBllll(HhIM 11peczy11neH11ii 
7 

. 

41. I1pecne;:i;oBaHH51 TaK)l(e MOryT HMeTb MeCTO 11p11 HaJI11q1111 p11cKa )l(eCTOKoro o6pa:rn;eHH51 llOCJie 

B03Bpa:rn;eHH51 B CTpaHy 11pOHCXO)l()l;eHH5I, Ha11p11Mep, 113-3a 11p11qacTHOCTll pe6eHKa K 

rocy ;:i;apcTBeHHhIM BOopy)l(eHHhIM CllJiaM MJIM Herocy ;:i;apcrneHHhIM Boopy)l(eHHhIM rpy1111aM - B 

Kaqecrne con;:i;aTa!KoM6arnHTa/6oeBMKa HJIM B ;:i;pyroii ponM. Pe6eHOK MO)l(eT paccMaTp11BaThC5I 

KaK «Bparn COOTBeTCTBeHHO rocy;:i;apCTBOM MJIM Herocy;:i;apcTBeHHOH Boopy)l(eHHOH rpy1111oii M B 

pe3yJihTaTe llO)l;BepraTbC51 OllaCHOCTM B03Me3.[1;1151, BKJIJOqM 4>11311qecKMe Ha11a;:i;eHM5I, JIM6o 

OCTpaKH3Ma co CTOpOHhl 06:rn;11Hbl B TaKoii CTelleHH, qTo ero )l(lf3Hh CTaHeT HeBbIHOCMMOH. Bo Bcex 

TaKMX cnyqa51x Heo6xo.[J;MMO y;:i;eJI51Th oco6oe BHHMaHMe KOHKpeTHhIM 11p05IBJieHM5IM Y513BllMOCTM II 

Ha11nyqrneMy 06ec11eqeHMIO HHTepecoB ;:i;eTeii-3a5IBMTeneii 
73

. 

42. B 011pe;:i;eneHMM TepMMHa «6e)l(eHen;» 11pe;:i;ycM0TpeHa B03MO)l(HOCTh 11pmHaHM5I 

11pecne;:i;oBaH11ii, MCXO)l;5Ill(llX KaK OT rocy;:i;apcrneHHhIX, TaK MOT Herocy;:i;apcrneHHhIX cyfo,eKTOB. 

B CTpaHax, me M.[J;eT rpa)l()l;aHCKM BoiiHa, r;:i;e MMeIOT MecTo c11zyan;MM o6:rn;ero HaCMJIM51, 

71
CM. s uenoM KOMITT-eT OOH no npasaM pe6eHKa, 3aMeqaHue 06111ero nopll11Ka N26: 06pameHtte c HeconposolK)J.aeMbIMtt tt pa:myqeHHbIMtt 

11eTbMH 3a npe11enaMtt CTp3Hbl ttx npottcxolK)J.eHttll (11anee - 3aMeqaHtte 06111ero nopll!IKa KCTP N26), CRC/GC/2005/6, I ceHrn6pll 2005 r., 
http://www.refworld.org/docid/42ddl 74b4.html, n. 59. 
72CM. Bblllle CHOCK)' 69; CM. TJK. YBKEOOH, PyKOBOMI11tte npHHl.\ttnbI no xo11arnllcrnaM 11eTell, n. 23 (cHocKa 37 Bbillle). 
73

YBKE OOH, PeKoMeH)lal.lttH no xo11aTallCTBaM 11erell, nn. 4" 5 (cM. Bbillle CHOCK)' 37): 3aMeqaHHe 06111ero nopll11Ka KOP N2 6 (CM. Bblllle CHOCK)' 
71). 
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nOBCTaHqecKH:e .n;elicTBmI mrn pa3.n;po6JieHHOCTb rocy.n;apcrna, yrpo3a npHHY.lJ:HTeJibHOH Bep60BKH 

qaCTO HCXO.lJ:HT OT Herocy.n;apcTBeHHbIX BOOpy)l{eHHblX rpynn. 3To MO)l{eT 6b1Tb pe3yJihTaTOM 

yTpaThl rocy.n;apcTBOM KOHTpOJI» Ha.n; qacThlO CBOe:H TeppHTOpHH:. KaK BapH:aHT rocy.n;apCTBO 

MO)l{eT noom:p»Th, HanpaBJI»Th, KOHTpOJIH:poBaTh H:JIH .n;onycKaTb .n;e»TeJihHOCTb 

Herocy.n;apcTBeHHblX BOopy)l{eHHblX rpynn (HanpH:Mep, BOeHH3HpoBaHHbIX <PopMHpoBaHHH H:JIH: 

qacTHhIX oxpaHHhIX opraHH3au;HH:). Cxo.n;crno HHTepecoB rocy.n;apcrna H Herocy.n;apcTBeHHOH 

Boopy)l{eHHOH rpynnbl, npHqaCTHOH K npHHY.lJ:H:TeJibHOH Bep60BKe, He Bcer.n;a MO)l{eT HOCH:Tb 

oqeBH:.lJ:HbIB xapaKTep. ,[{pyrHe Herocy.n;apcTBeHHble cy6neKTbl TO)l{e MOryT 6bITb HCTOqHH:KaMH: 

npecne.n;oBaHHH B HHhIX <PopMax, He)l{eJIH npHHY.lJ:HTeJibHM Bep6oBKa, HanpHMep, B <l>opMe 

HaCH:JIH» H .lJ:HCKpHMH:Hau;H:H co CTOpOHbl qJieHOB ceMhH H coce.n;eH: B OTHOIIIeHHH 6bIBIIIH:X .n;eTeli­

COJI.n;aT, BOCnpHHH:MaeMhIX KaK OKa3aBIIIHX nOMOIIJ;b Bpary. 

43. Bo Bcex cnyqa»x, r.n;e H.n;eT peqb o Bpe.n;e co CTOpOHhI Herocy.n;apcrneHHhIX BOopy)l{eHHhIX 

rpynn H .n;pyrHx Herocy.n;apcTBeHHblX cy6neKTOB, Heo6xo.n;HMO Jf:3yqHTh CTeneHb, B KOTopoM: 

rocy.n;apcTBO cnoco6Ho H (HJIH) roTOBO npe.n;ocTaBH:Tb 3aIIJ;HTY OT TaKOro Bpe.n;a. 

44. EcnH xo.n;aTaiicrno o npe.n;ocTaBJieHHH crnryca 6e)l{eHu;a ocHoBaHo Ha onacHOCTH 

npHHy)l{,ll;eHH» K COBepmeHH:IO .n;e»HHH, HapyIIIaIOIIJ;HX OCHOBHble npaBHJia qeJIOBeqecKoro 

noBe.n;eHH», TO Heo6xo.n;HMO H3yqH:Tb CTeneHb, B KOTopoH: H:MeIOT MeCTO TaKH:e HapymeHH:», a 

TaK)l{e cnoco6HOCTb H (HJIH) rOTOBHOCTb BJiaCTeH, oco6eHHO BOeHHblX BJiaCTeH, npe.n;OTBpam;aTb 

.n;anhHeii111He HapymeHH». OT.n;eJibHhie HapymeHH» npHHIJ;H:na jus in hello, KOT0ph1e .n;eM:crneHHo 

paccne.n;yIOTC» H ycTpaH»IOTC» BOeHHbIMH BJiacrnMH, npo.n;eMOHCTPHPYIOT cym;ecTBOBaHH:e 

.n;ocrynHOH H 3tPtPeKTH:BHOH 3aIIJ;HTbl rocy.n;apcTBa. focy.n;apcTBeHHbie Mepbl pearHpOBaHH:» TaKOro 

xapaKTepa npe.n;nonaraIOT ocym;ecTBJieHH:e .n;eHCTBHH B OTHOIIIeHH:H BHHOBHbIX H npHH»TH:e Mep no 

npe.n;oTBpam;eHHIO nOBTOpeHH:» HapymeHHH. 

45. B OTHOIIIeHH:H )l{eCTOKoro o6pam;eHH:» co CTOpOHbl .n;pyrHX COJI,ll;aT, KaK TO cepbe3HOe 

3anyrHBaHH:e HJIH: .n;e.n;OBIIJ;H:Ha, Heo6xo.n;HMO onpe.n;eJIHTb, He norrycTHTeJihCTBYIOT JIH TaKHM 

.n;eHCTBH»M BOeHHhie BJiaCTH H cym;eCTBYIOT JIH: .n;eHCTBeHHhie MeTO,ll;bl npaBOBOH 3aIIJ;H:Tbl qepe3 

BOeHHylO CHCTeMy H:JIH qepe3 .n;pyrHe MexaHH3Mbl rocy.n;apcTBeHHOH CTpYKTYPhl. 

AMHHCTHH 

46. Kor.n;a KOHtPJIHKT 3aKoHqH:JIC», rocy.n;apcTBo MO)l{eT o6n»BHTh aMHHCTHIO JIHIJ;, yKJIOHHBIIIHXC» 

OT BOeHHOH cJiy)K6bl, B qacTHOCTH, JIH:IJ;, OTKa3aBIIIHXC» OT Hee no peJIH:rH03H0-3TH:qecKHM 

coo6pa)l{eHH»M. TaKH:e HHHu;HaTH:BhI MoryT rapaHTHpoBaTh HMMYHHTeT OT cy.n;e6Horo 

npecne.n;oBaHH» HJIH o6ecneqHTh o<i>Hu;HanhHoe npH3HaHH:e cTaryca nHu;a, OTKa3aB111eroc» OT 

HeceHH» BoeHHOH cJiy)l{6bl no peJIHrH03H0-3TH:qecKHM coo6pa)l{eHH»M, 6naro.n;ap» qeMy 

ycTpaH»eTC» onacHOCTb Bpe.n;a, CB»3aHHM c TaKHM cy.n;e6HbIM npecJie.n;oBaHH:eM HJIH: HaKa3aHHeM. 

TeM He MeHee, BJIH»HH:e aMHHCTHH Ha onaceHH» JIHu;a CTaTh )l{epTBOH npecne.n;oBaHHH Tpe6yeT 

TIIJ;aTeJibHOH ou;eHKH:. AMHHCTH» MO)l{eT He pacnpocTpaH»ThC» Ha BCex .n;e3epTH:pOB H JIHIJ;, 

yKJIOHHBIIIHXC» OT npH3bIBa. Eonee rnro, Heo6xo.n;nMo H3yqnTh Bonpoc o TOM, .n;eM:crneHHa JIH 

TaKM 3aIIJ;HTa Ha npaKTHKe; He no.n;BepraeTC» JIH no-npe)l{HeMy .n;aHHOe JIHIJ;O nonhITKaM Bep6oBKH 

B Boopy)l{eHHbie CHJihI; He no.n;BepraeTC» JIH OHO .n;pyrHM <PopMaM rrpecJie.n;oBaHHH IIOMHMO 

yroJIOBHOH OTBeTCTBeHHOCTH, aHHyJIHpOBaHHOH aMHHCTHeii; H (HJIH) He no.n;BepraeTC» JIH OHO 

orracHOCTH roHeHHH co CTOpOHbl Herocy.n;apcTBeHHbIX cy6neKTOB - B TOM qncJie rpyrrn 

o6m;ecTBeHHOCTH, cqnTaIOIIJ;HX ero H3MeHHHKOM - He3aBHCHMO OT 3aKOHO.n;aTeJibCTBa, npHH»TOrO 

rocy.n;apcTBOM. B qacTHOCTH, nHu;a, cTasmne csH.n;eTeJI»MH cosepmeHH» soeHHhIX npecrynJieHHH 

HJIH .npyrnx T»)l{KHX .n;e»HHH H no3TOMY .n;e3epTHpOBaBIIIHe, MoryT HCnbITbIBaTb BnOJIHe 

o60CHOBaHHble onaceHH» CTaTh )l{epTBOH npecne,noBaHHH npH orrpe.n;eneHHblX o6CTO»TeJihCTBax, 

eCJIH, K rrpHMepy, OT HHX noTpe6yIOT BbICTYIIHTb CBH,ll;eTeJI»MH B cy.n;e6HOM npou;ecce nocJie 

B03Bpam;eHH», qTo rro.n;seprHeT HX pHCKY cepbe3HOro Bpe.n;a. 
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B. Ilpu1uaKu no Kouseuu,uu 

4 7. KaK FI B OTHOIIIeHHH scex xo.uaTa:HCTB 0 rrpe.uocTaBJieHHH CTaryca 6e)l(eHii;a, BIIOJIHe 

o6ocHOBaHHbie orracemrn CTaTb )l(epTBOH rrpecJie,UOBaHHH ,UOJI)l(Hbl 6bITb CBH3aHbl c O,UHHM HJIH 

HeCKOJibKHMH OCHOBaHHHMH, YKa3aHHbIMH B orrpe.ueneHHH TepMHHa «6e)l(eHeU» B CT. 1A(2) 

KoHBeHUHH 1951 r., T.e. OHM .UOJI)l(HbI HMeTb MecTo «no rrpH3HaKY» pachI, sepoHcrrose.uaHHH, 

rpa)l(,UaHCTBa, rrpHHa,UJie)l(HOCTH K orrpe.ueneHHOH COUHaJibHOH rpyrrrre HJIH IIOJIHTHqecKHX 

y6e)l(,ll;eHHH. IIpH3HaK no KoHBeHUHH .UOJI)l(eH 6b1Tb TOJibKO crroco6cTBYIOIUHM <l>aKTopoM B 

OTHOIIIeHHH BIIOJIHe o6ocHOBaHHblX orraceHHH CTaTb )l(epTBOH rrpecJie,UoBaHHii; He o6H3aTeJibHO 

rroKa3bIBaTb, qTo OH HBJIHeTCH rrpeo6na.uaIOiueii HJIH .ua)l(e e,UHHCTBeHHOH rrpHqHHOii. KpoMe Toro, 

MOryT 6bITb yMeCTHbl O,UHOBpeMeHHO HeCKOJibKO IIpH3HaKoB; OHM He HBAAIOTCH 

B3aHMOHCKJIIOqaIOIUHMH FI MoryT cyiuecTBOBaTb O,UHOBpeMeHHO. 

48. HaMepeHHe HJIH MOTHB rrpecne.uosaTeJIH MO)l(eT 6bITb aKT)'aJibHblM <l>aKTOpOM ,UJIH 

ycTaHOBJieHHH rrpHqHHHO-CJie,UCTBeHHOH CBH3H Me)l(,ll;y orraceHMHMH rrpecne.uosaHHH FI rrpH3HaKOM 

no KoHBeHUHH, O,UHaKO 3TO He peIIIaIOIUHH <l>aKTOp - He B IIOCJie,UHIOIO oqepe,Ub IIOTOMY, qTo ero 

qacTo 6brnaeT TPY.UHO ycTaHOBHTb 
74

• .il:AA Toro, qT06h1 ycTaHOBHTb rrpHqHHHo-cne.ucTBeHHYIO 

CBH3b, He o6H3aTeJibHO ,UOJI)l(eH HMeTb MeCTO <l>aKT HaJIHqHH y BHHOBHHKa KapaTeJibHOrO 

HaMepeHHH; aKUeHT .uenaeTCH CKopee Ha IIpHqHHbl 3aTPY ,UHHTeJibHOrO IIOJIO)l(eHHH 3aHBHTeJIH FI Ha 

TO, KaK 3MBHTeJIIO MO)l(eT 6bITb rrpHqHHeH spe.u . .n:a)l(e eCJIH c ,UaHHblM JIHUOM o6paiuaIOTCH TaK 

)l(e, KaK c 60JibIIIHHCTBOM HaceJieHHH, 3TO He MeIIIaeT ocyiuecTBJieHHIO rrpecne.uosaHHH no O,UHOMY 

H3 rrpH3HaKoB no KoHBeHUHH. AHanorHqHbIM o6pa3oM, ecJIH BHHOBHHK rrpHMeHHeT HJIH 

rrpHIIHCbIBaeT 3MBHTeJIIO O.UHH H3 rrpH3HaKoB no KoHBeHUHH, TO 3Toro .uocTaToqHo ,UJIH 

KOHCTaTaUHH rrpHqHHHO-CJie,UCTBeHHOH CBH3H. EcJIH HCTOqHHKOM rrpecJie,UOBaHHH HBJIHeTCH 

Herocy.uapcTBeHHbIH Boopy)l(eHHbIH cy6oeKT, TO rrpHqHHHO-CJie,UCTBeHHM CBH3b ycrnHaBJIHBaeTCH 

JIH6o B cnyqae, eCJIH 3TOT cy6oeKT rrpHqHHHeT 3aHBHTeJIIO spe.u no rrpH3HaKY, rrpe.n;ycMOTPeHHOMY 

KoHBeHuHeii, !lu6o B cnyqae, ecJIH rocy .uapcTBo He 3aIUHIUaeT 3MBHTeAA no rrpH3HaKy, 

rrpe.n;ycMoTpeHHOMY KoHBeHuHeii 
75

• 

BepoucnoBe)J;auue 

49. IlpH3HaK «BepoHCIIOBe,UaHHe» He orpaHHqeH BepoyqeHHHMH ( «TeHCTHqecKHM, 

HeTeHCTHqecKHM FI aTeHCTHqeCKHM))) 
76

, a OXBaTbIBaeT TaK)l(e IIOHHTMH peJIHrH03HOH 

H,UeHTHqHocTH HJIH o6pa3a )l(H3HH
77

. OH cornacyeTcH co crnTbeii 18 MIIfIIII FI BKJIIOqaeT 6onee 

IIIHpOKHe <l>aKTOpbI MbICJIH FI C03HaHHH, BKJIIOqaH MOpaJibHbie, 3THqecKHe, ryMaHHTapHbie HJIH 

rro.uo6Hbie B3rJIH.UbI. Cne.uosaTeJibHO, rrpH3HaK <<BepoHcrrose.uaHHe» oco6eHHO aKryaneH B cnyqa51x 

OTKa3a OT BOeHHOH CJIY)l(6bI no peJIHrH03H0-3THqecKHM coo6pa)l(eHHHM, B TOM qHcJie 

Bbipa)l(eHHOfO B <PopMe YKJIOHeHHH OT rrpH3bIBa HJIH ,Ue3epTHpCTBa, KaK IIOHCHHeTCH B pa3,UeJie 

111.B. B OTHOIIIeHHH xo.uaTaHCTB, rro.uasaeMbIX JIHUaMH, OTKa3bIBaIOIUHMHCH OT HeceHHH BOeHHOH 

cJiy)l(6b1 no penHrH03H0-3rn:qecKHM coo6pa)l(eHHHM coseCTH, B PyKoBO,UCTBe YBKE OOH 

OTMeqeHO CJie.ll;yIOIUee: 

0TKa3 OT HeceHHH BOeHHOH cJiy)l(6bI MO)l(eT TaK)l(e 6bITb OCHOBaH Ha penHrH03HbIX y6e)l(,ll;eHHHX. 

ECJIH 3MBHTeJib MO)l(eT ,UOKa3aTb, qTo ero peJIHrH03Hbie y6e)l(,ll;eHMH HCKpeHHH FI qTo OHM He 

IIpMHHTbl BO BHHMaHHe BJiaCTHMH ero CTpaHbl, Kor.ua Te Tpe6oBaJIH OT Hero HeceHHH BOeHHOH 

CJIY)l(6b1, TO OH HMeeT OCHOBaHHH ,UJIH rro.uaqH xo.uarniicTBa 0 rrpe,UOCTaBJieHHH eMy CTaryca 

74PyKOBO.llCTBo YBK6 OOH, n. 66 (cM. BbIJIIe cHocKy I). 
75CM. YBK6 OOH, «PeKOMeH)la1.um no MelK,ll,yHapo.llHOH JamHTe N~2: «flp11Ha,ll)lell<HocT1> K onpe)leJJeHHOH COUllaJJhHOH rpynne» s KmrreKCTe CT. 
IA(2) KoHseHUllll 1951 r. o cTaTYce 6eJKem.1es 11 (11n11) ITpoTOKOJJa K Heii 1967 r.», HCR/GIP/02/02, 7 MM 2002 r. (.llanee - YBK600H, 
PeKoMeH.llaUllll no sonpocy np11Ha,ll)lell<HOCTll K COUllaJJhHoil rpynne), http://www.refworld.org/docid/3d36f23f4.html, n. 23. 
76YBK600H, PeK0MeH)lau1111 no sonpocy npecJJe)loBaHllll no peJJllr1103HhIM MOTl!BaM, n. 6 (CM. BbIJIIe CHOCKY 15). 
77TaM ll<e, nn. 4 11 8. 
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6e)l(eHI:i;a. JII06ble .nonoJIHU:TeJibHble ,D;OKa3aTeJibCTBa Toro, qTo 3MBU:TeJib HJIH ero ceMMI 

CTOJIKH)'JIU:Cb c Tpy,nHOCUIMH H3-3a CBOHX penu:ru:03HbIX y6e)l(,D;eHHH, pa3yMeeTCH, MOryT npu:,naTb 

6oJibIIIe y6e,nu:TeJibHOCTH 3TOMY xo,narniicrny 
78

. 

50. Tipu:3HaK <<Bepou:cnoBe,naHu:e» TaK)l(e MO)l(eT 6i,ni, aKTyaneH B ,nenax o BOeHHoii crry)l(6e, He 

KaCaIOIIJ;HXCH OTKa3a no penu:rH03H0-3TU:qecKU:M coo6pa)l(eHU:HM. HoBo6pami;eB MOryT no,nBepraTb 

co,nep)l(aHU:IO no.n CTpa)l(eH, )l(eCTOKOMy o6pameHHIO (Hanpu:Mep, H36HeHU:IO U:JIH )l(eCTOKOMY 

ncu:xonoru:qecKOMY ,naBJieHHIO) H cepbe3HOH ,D;HCKpHMU:HaIJ;HH H3-3a HX penu:rH03HbIX y6e)l(,D;eHHH, 

u:,neHTu:qHoCTH u:nu: o6pH,noB. Ha HHX TaK)l(e MO)l(eT ocymecTBJIHTI>CH ,naBJieHu:e c qeJII>IO 3acTaBHTI> 

HX OTKa3aTbCH OT CBOHX y6e)l(,D;eHU:H H nepeiiTH B ,npyryIO Bepy. 

lloJIHTH-JeCKHe y6e~eHHH 

51. TipH3HaK «nOJIHTu:qecKHe y6e)l(,D;eHHH» cne.nyeT TOJIKOBaTb IIIU:pe, qeM npu:Ha,nJie)l(HOCTb K 

KOHKpeTHOMY nonu:Tu:qecKOMY ,D;BH)l(eHU:IO HJIH u:,neonoru:u:; ero Heo6XO,D;HMO noHHMaTb KaK 

«JII06oe MHeHu:e no JII060MY Bonpocy, KOTOpbIH MO)l(eT KacaTbCH rocy,napCTBeHHbIX MexaHH3MOB 

u:nu: nonu:Tu:Ku:, npaBu:TeJII>CTBa, o6mecTBa» 
79

• Bonee Toro, OH oxBaTI>rnaeT <PaKTu:qecKu:e 

nOJIU:Tu:qecKu:e y6e)l(,D;eHHH H HX Bblpa)l(eHu:e, noJIHTU:qecKU:H HeiiTpaJIU:TeT H Bee cnyqau:, r,ne 

3MBU:TeJIIO npu:nU:CbIBaIOTCH noJiu:Tu:qecKU:e y6e)l(,D;eHU:H, ,D;a)l(e eCJIH 3MBU:TeJib He pa3,neJIHeT 3TH 

B3rJIH,D;bI
80

. TiocJie,D;HHH H3 3THX cnyqaeB MO)l(eT HMeTb MeCTO B cu:ryaIJ;HHX, r.ne rocy,napCTBO HJIH 

Herocy ,napcrneHHM BOopy)l(eHHM rpynna npu:nu:ci,rnaeT JIHIJ;Y KOHKpeTHble nOJIU:Tu:qecKHe 

B3rJIH,D;bl. 

52. PeIIIeHHH no ,neJiaM, KaCaIOIIJ;HMCH OTKa3a OT HeceHHH BOeHHOH cJiy)l(6bl, MoryT npHHU:MaTbCH 

Ha OCHOBaHHH Hanu:qu:H CBH3H c npH3HaKOM «nOJIHTU:qecKu:e y6e)l(,D;eHHH», npe,nycMOTpeHHblM B 

KoHBeHIJ;HH 1951 r. B 3aBHCHMOCTH OT <PaKTOB OTKa3 OT HeceHHH BOeHHoii crry)l(6bl - oco6eHHO Ha 

OCHOBaHHH MHeHU:H 0 TOM, qTo ,naHHbIH KOH<i>JIHKT HapyIIIaeT OCHOBHbie npaBu:Jia qeJIOBeqecKoro 

noBe,D;eHU:H (cM. BbIIIIe n.IV.A.(ii)) - MO)l(eT paccMaTpHBaTI>CH qepe3 npH3MY <l>aKTU:qecKHX HJIH 

npu:nu:ci,rnaeMblX nOJIHTU:qecKHX y6e)l(,D;eHU:H. B OTHOIIIeHU:H BTOporo H3 3THX cnyqaeB BJiaCTH 

MOryT HCTOJIKOBbIBaTb conpoTU:BJieHu:e ,naHHOro JIU:IJ;a yqacTU:IO B KOH<i>JIHKTe HJIH B ,neHHHH 

(,neHHHHX) KaK npoHBJieHHe nOJIHTU:qecKoro HecornacHH c HX nOJIHTHKOH. AKT ,D;e3epTu:pcrna HJIH 

yKJioHeHU:H MO)l(eT CaM no ce6e 6bITb Bbipa)l(eHU:eM nOJIHTHqecKHX B3rJIH,D;OB HJIH BOCnpHHU:MaTI>CH 

KaK TaKOBOH. 

53. TipH3HaK «nOJIU:Tu:qecKHe y6e)l(,D;eHHH» MO)l(eT 6bITb aKryaneH H B ,npyru:x o6CTOHTeJibCTBax. 

Hanpu:Mep, xo,naTaiiCTBO 0 npe,nocTaBJieHHH CTaTyca 6e)l(eHIJ;a, no,D;aHHOe COJI,D;aTOM, KOTOpbIH 

Y3HaJI o npecrynHoii ,neHTeJII>HOCTH, ocymecTBJIHeMoii u:nu: ,nonycKaeMoii BOeHHocrry)l(aIIJ;HMH B 

KOHTeKCTe KOH<i>JIHKTa, KaK TO HeJieranI>HM npo,na)l(a opy)l(HH, BblMOraTeJibCTBO c rpa)l(,D;aHCKHX 

JIHIJ;, TOproBJIH HapKOTHKaMH HJIH JIIO,D;bMH, KOTOpbIH B03pa)l(aeT npOTHB TaKOH ,neHTeJibHOCTH H 

onacaeTCH npecne,noBaHHH B pe3yJII>TaTe CBOero HenpHHTHH TaKOBOH, MO)l(HO paccMaTpHBaTb no 

npH3HaKy «nOJIHTHqecKu:e y6e)l(,D;eHHH». He3aBHCHMO OT Toro, HBJIHeTCH JIM ,D;aHHbIH COJI,D;aT 

pa3o6naqu:TeJieM HJIH HeT, nonblTKH H36e)l(aTb BOeHHOH crry)l(6bI MOryT BOcnpHHHMaTbCH 

BJiacrnMH KaK CBH,D,eTeJibCTBO noJIHTHqecKOH onn03HIJ;HH. 0TKa3 OT Bep6oBKH 

Herocy,napcrneHHbIMH Boopy)l(eHHbIMH rpynnaMU: TaK)l(e MO)l(eT 6bITb Bblpa)l(eHHeM 

noJIU:Tu:qecKU:X y6e)l(,D;eHU:H. 

54. TioJIU:TU:qecKu:e y6e)l(,D;eHHH MoryT TaK)l(e 6bITb npu:MeHU:MbIM OCHOBaHu:eM B OTHOIIIeHHH 

78PyKoBOACTBO YBKE OOH, n. 172 (cM. Bb1II1e cHocKy I). 
79YBKEOOH «PeKoMeHA31.1HH no MelK.llyttapoAHOH 3aII1HTe N~ I: IIpecJJe):IOBaHHe no reHAepttoMy npH3HaKy B KOHTeKCTe CT. IA(2) KotteeHl.IHH 
1951 r. O CTaTyce 6eJKeH1.1ee H (HJJH) IIpoTOKOJJa K Hett 1967 r.», HCR/GIP/02/01. 7 MM 2002 r. (AaJJee -YBKEOOH, PeKOMeHAal.IHH no eonpocy 
npecne):IOBaHHJI no reH):lepttoMy npH3HaKY), http://www.refWorld.org/docid/3d36flc64.html, n. 32. 
8°CM. YBKE OOH, AeJJo «focyAapcTBeHHbIH ceKpeTapb MHHHCTepCTea eHyrpeHHHX ):leJJ (aneJJJIJIHT) npoTHB RT (3HM6a6ee), SM (3HM6a6ee) H 
AM (3HM6a6ee) (oTBeT'IHKH) H Bepxoettoro KOMHccapa OOH no ):leJJaM 6eJKeH1.1ee (ecryna10II13ll crnpotta) - AeJJo ecrynaJ0111ei1 CTopottbrn 
(Secretary of State for the Home Department (Appellant) v. RT (Zimbabwe), SM (Zimbabwe) and AM (Zimbabwe) (Respondents) and the United 
Nations High Commissioner for Refagees (Intervener) - Case for the Intervener), 25 Mall 2012r., http://www.refWorld.org/docid/4fc369022.html, 
n.8. 
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qJieHoB ceMbH JIHu;a, OTKa:mBinerocx OT soeHHOH cJiy)l(6b1, yKJioHHBmerocx OT rrpH3bIBa HJIH 

.ne3epTHposasmero no peJIHrH03H0-3THqecKHM coo6pa)l(eHHXM, KOTopoe orrpe.neJieHo 

rocy.napcTBeHHOH HJIH Herocy.napcTBeHHOH BOopy)l(eHHOH rpyrrrro:H KaK rrpe.naHHOe 

orrpe.neJieHHOMY rroJIHTHqecKoMy .neny. B TaKHx cnyqa»x rrpecJie.nosaHHX MoryT 6bITb csx3aHbI c 

rrpHIIHCbIBaeMbIMH IIOJIHTHqecKHMH y6e)l(,[{eHHXMH Ha TOM OCHOBaHHH, qTo qJieH ceMbH cqHTaeTCX 

pa3,lleJIXIOIIJ;HM B3rJIX}J.bl, BMeHXeMbie JIHIJ;y' OTKa3aBIIIeMycx OT BOeHHOH CJiy)l(6bI, 

yKJioHHBIIIeMycx OT rrpH3bIBa HJIH }J.e3epTHposasmeMy no peJIHrH03H0-3THqecKHM coo6pa)l(eHHXM. 

AKTYaJibHbIM ocHosam1eM B TaKIIX cJiyqaxx MO)l(eT TaK)l(e 6bITb «ceMbX» KaK cou;IlanbHax rpyrrrra 

(CM. Hil)l(e II. 56). 

Paca u rpaamaucTBO (uan:uouaJILHOCTL) 

55. Paca II rpa)l(.[{aHcTBo (HaIJ;IIOHaJibHOCTb) B CMbICJie 3THilqecKoro rrpoI1cxo)l(,[{eHI1X qacTo IIMeIOT 

3HaqeHile B .neJiax, Kaca10mI1xcx soeHHOH cJiy)l(6bI. BrroJIHe 06ocH0BaHHb1e orraceHIIX cTaTb 

)l(epTBOH rrpecJie}J.OBaHIIH MOryT 6bITb Herrocpe}J.CTBeHHO CBX3aHbl c paco:H 3MBHTeJix, HarrpHMep, 

Kor.na rrpI13blBHIIKII H3 orrpe}J.eJieHHOH paCOBOH rpyrrrrbl CTaJIKIIBaIOTCX c 6oJiee TX)l(eJibIMII 

ycJIOBIIXMH, qeM OCTaJibHbie HOBo6paHIJ;bI, JII160 XBJIXIOTCX e}J.IIHCTBeHHbIMII, IIO}J.IIa}J.aIOIIJ;IIMII IIO}J. 

rrpmbIB. AHanorilqHbIM o6pa30M, .neTII MoryT rro.nsepraTbCX rrpIIHY }J.IITeJibHOH sep6oBKe H3-3a 

csoe:H rrpHHa,[{Jie)l(HOCTII K rrpecJie.nyeMOH 3THilqecKOH rpyrrrre. ,ll;eJia, OCHOBaHHbie Ha ycJIOBHXX 

BOeHHOH CJIY)l(6bI, paBHOCHJibHbIX rrpecJie}J.OBaHIIXM, TaK)l(e MoryT KacaTbCX }J.HCKpIIMIIHaIJ;IIII no 

rrpmHaey paCbl H (IIJIH) 3THHqecKoro rrpOIICXO)l(}J.eHIIX II rrpe.nrroJiaraTb CCbIJIKY Ha 3TOT rrpI13HaK. 

Ilpuua}J.Jie~uocTh K onpeJJ.eJieuuoii con:uaJILHoii rpynne 

56. B KoHBeHIJ;IIII 1951 r. HeT KOHKpeTHoro rrepeqHx orrpe.n;eJieHHbIX cou;IlaJibHbIX rpyrrrr. 

«TepMIIH «IIpIIHa,D;Jie)l(HOCTb K orrpe.n;eJieHHOH COIJ;IlaJibHOH rpyrrrre» CJie.zzyeT TOJIKOBaTb 

3BOJIIOIJ;IIOHHO, c yqeTOM MHOroo6pa3HOro H Il3MeHXIOIIJ;erocx xapaKTepa rpyrrrr B pa3HbIX 

o6mecrnax II pa3BIIBaIOIIJ;IIXCX Me~HapO,D;HbIX HOpM B o6JiaCTII rrpaB qeJIOBeKa» 
81

. Ilo MHeHIIIO 

YBKE OOH, orrpe.n.eJieHHM cou;IlaJibHax rpyrrrra - 3TO 

rpyrrrra JIHIJ;, IIMeIOIIJ;IIX 06iu;y10 xapaKTepIICTIIKY' IIHYIO, He)l(eJIII pIICK rro.n.seprHyTbCX 

rrpecJie.n.osaHIIXM, Jlu6o socrrpIIHIIMaeMbIX o6mecrnoM KaK rpyrrrra. TaKa» xapaKTepIICTIIKa qacrn 

6brnaeT BpO)l(,[{eHHOH, Heil3MeHXeMOH JII160 no IIHbIM rrpilqIIHaM IIMeeT OCHOBOIIOJiara10mee 

3HaqeHile ,ll.JIX Il,ll.eHTilqHOCTII, C03HaHIIX IIJIII ocymecTBJieHIIX rrpaB qeJIOBeKa 
82

. 

57. ,ll;Ba IIpIIHIJ;IIIIa BbIXBJieHIIX «orrpe.n.eJieHHbIX COIJ;IlaJibHbIX rpyrrrn> «3aiu;IIIIJ;aeMbie 

xapaKTepIICTHKH» II «o6mecTBeHHOe BOCIIpHXTHe» - OTpa)l(eHHbie B 3TOM orrpe.n;eJieHHH, XBJIXIOTCX 

aJibTepHaTHBHbIMH, a He cosoeyrrHbIMH rro.n;xo.n;aMH. CorJiacHo rro.n.xo.n.y, ocHoBaHHOMY Ha 

<<3aIIJ;HIIJ;aeMbIX xapaKTepHCTHKaX», He06XO}J.HMO rrposepHTb, o6'be,D;HHeHa JIM rpyrrrra JIH6o KaKOH­

TO HeH3MeHXeMOH xapaKTepHCTHKOH, JIH6o xapaKTepHCTHKOH, KOTOpa» HMeeT HaCTOJibKO 

OCHOBOIIOJiaraIOmee 3HaqeHHe ,ll.JIX qeJioseqecKoro ,ll.OCTOHHCTBa, qTO JIHIJ;O HeJib351 rrpHtty)l(,ll.aTb 

OTKa3aTbCX OT Hee. HemMeHXeMax xapaKTepHCTHKa «MO)l(eT 6bITb BpO)l(.[{eHHOH (HarrpHMep, IIOJI 

HJIH 3THHqecKaX rrpHHa.n;Jie)l(HOCTb) JIH6o Hell3MeHXeMOH no HHbIM rrpHqHHaM ( <PaKT 

rrpHHa,ll.Jie)l(HOCTH K rrpoIIIJIOM K KaKOH-JIH6o accou;HaIJ;HH, rrpe)l(Hee 3aHXTHe, rrpe)l(HIIH CTazyc II 

)
83 

T.II. . Ilo.n.xo.n. Ha OCHOBe «o6mecTBeHHOro BOCIIpHXTHX» rrpe.n.rroJiaraeT rrpoBepKy TOro, HMeeT 

JIM orrpe.n.eneHHa» COI.(HaJibHa» rpyrrrra 06iu;y10 xapaKTepHCTHKY, KOTOpa» .n.enaeT ee Y3HaBaeMOH 

HJIH OT,ll.eJIXeT qJieHOB rpyrrrrbl OT OCTaJibHOro o6mecTBa. 3TOT IIO,ll.XO,ll. He Tpe6yeT, qrn6bI o6m;M 

xapaKTepHCTHKa 6bma nerKO paCII03HaBaeMOH ,ll.JIX IIIHpOKOH o6mecTBeHHOCTH JIH60 BH,ll.HMOH 

HeBoopy)l(eHHbIM rna30M. ,ll;JIX TOro qrn6hI IIOKa3aTb HaJIHqHe orrpe.n;eneHHOH COI.(HaJibHOH 

rpyrrrrhI, 3MBHTeJib He o6x3aH .n.oKa3bIBaTb, qTo rrpecne.n.oBaHHX yrpo)l(aIOT sceM ee qneHaM
84

. 

81YBKE OOH, PeKoMeHAal\HH no sonpocy npttHa,l:\JielKHOCTH K COL\HMhHOil rpynne, n. 3 (cM. Bhlwe CHOCKY 75). 
82TaM lKe, n. 11. 
83

TaM JKe, n. 6. 
84TaM JKe, n. 17. 
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KpoMe Toro, He3aBHCHMO OT npHHHToro no,IJ;xo,IJ;a, onpe,D;eneHHM con;HaJibHM rpynna MO)l(eT 

6 v8s T B03HHKHYTb ,IJ;a)l(e B TOM cnyqae, eCJIH OHa OXBaTbIBaeT OJibIIIOe qHCJIO JIIO,IJ;eH . eM He MeHee, 

He Ka)l(,IJ;oe JIHIJ;O, OTHOCHin;eecH K onpe,D;eJieHHOH con;HaJibHOH rpynne, o6H3aTeJibHO HBJIHeTCH 

6e)l(eHn;eM; He06XO,IJ;HMbl BnOJIHe o6ocHOBaHHbie onaceHHH CTaTb )l(epTBOH npecJie,IJ;OBaHHH H3-3a 

npHHa,IJ;Jie)J(HOCTH K '.HOH rpynne. 

58. ITo o6oHM '.HHM MeTO,IJ;aM ((JIHn;a, OTKa3bIBaIOin;HeCH OT HeceHHH BOeHHOH CJiy)l(6bI no 

penHrH03H0-3THqecKHM coo6pa)l(eHHHM», HBJIHIOTCH onpe,D;eJieHHOH con;HaJibHOH rpynnoif, 

yqHTbIBM, qTO OHH pa3,D;eJIHIOT y6e)l(,IJ;eHHe, HMeIOmee OCHOBononaraIOmee 3HaqeHHe ,IJ;JIH HX 

H,IJ;eHTHqHOCTH, H qTO OHH TaK)l(e MOryT npecJie,IJ;OBaTbCH o6mecTBOM KaK onpe,D;eJieHHM rpynna. 

Onpe,D;eJieHeyIO con;HaJibHYIO rpynny MoryT COCTaBJIHTb H JIHn;a, HMeBIIIHe B npOIIIJIOM o6mHli 

onbIT, KaK TO ,IJ;eTH-COJI,IJ;aTbl. 3To MO)l(eT 6bITb xapaKTepHO TaK)l(e )l;JIH JIHn;, YKJIOHHIOin;HXCH OT 

npH3bIBa, HJIH ,IJ;e3epTHpOB, noCKOJibKY o6e 3TH KaTeropHH 3aHBHTeneli HMeIOT 06my10 

HeH3MeHHYIO xapaKTepHCTHKy: OHH H36eraIOT BOeHHOR cJiy)l(6bI HJIH YKJIOHHJIHCb OT Hee. B 
HeKOTOpbIX o6mecTBaX ,IJ;e3epTHpbl MOryT BOcnpHHHMaTbCH KaK onpe,D;eJieHHM con;HaJibHaH 

rpynna, yqHTbIBaH o6mee OTHOIIIeHHe K BOeHHOH CJiy)J(6e KaK K npH3Haey npe,D;aHHOCTH CTpaHe H 

(HJIH) BCJie,IJ;CTBHe HHOro o6pameHHH c TaKHMH JIHn;aMH (HanpHMep, ,IJ;HCKpHMHHan;HH B nonyqeHHH 

pa6oTbI B rocy,D;apcTBeHHOM ceKTope), H3-3a qero HX OT,IJ;eJIHIOT HJIH Y3HaIOT KaK rpynrry. To )Ke 

caMoe MO)l(eT OTHOCHTbCH K JIHn;aM, YKJIOHHIOin;HMCH OT npH3bIBa. Hoso6paHn;bl MOryT 

o6pa30BbIBaTb con;HaJibHYIO rpynny' KOTOpaH xapaKTepH3yeTCH HX MOJIO,IJ;OCTbIO, 

npHffY,D;HTeJibHbIM 3aqHcJieHHeM B BOopy)l(eHHbie CHJibl HJIH HX no,IJ;qHHeHHbIM CTarycoM 

BCJie,IJ;CTBHe He,IJ;OCTaTKa onbITa H HH3Koro paHra. 

59. )l{eHin;HHbl HBJIHIOTCH onpe,D;eJieHHOH con;HaJibHOR rpynnoli, KOTOpaH onpe,D;eJIHeTCH 

BpO)l(,IJ;eHHblMH H HeH3MeHHeMbIMH xapaKTepHCTHKaMH H c KOTOpoli Hepe,D;KO o6pamaIOTCH HHaqe, 

qeM c My)l(qHHaMH
86

• 3To MO)l(eT 6bITb yMeCTHblM OCHOBaHHeM B XO,IJ;aTaHCTBax, KaCaIOin;HXCH 

ceKCYaJibHOro HaCHJIHH B OTHOIIIeHHH )l(eHin;HH-COJI,IJ;aT HJIH )l(eHin;HH H ,IJ;esoqeK, KOTOpbIX 

3acTaBJIHIOT 6bITb ceKc-pa6bIHHMH, HO npH 3TOM He npenHTCTByeT no,IJ;aqe XO,IJ;aTaHCTB no ,D;pyrHM 

npH3HaKaM. ,ll;esoqKH HBJIHIOTCH no,IJ;MHO)l(eCTBOM 3TOH con;HaJibHOH rpynnbl. ,ll;eTH TaK)l(e 

o6pa3yIOT onpe,D;eJieHeyIO COUHaJibffYIO rpynny' H 3TO HBJIHeTCH yMeCTHbIM OCHOBaHHeM B ,IJ;eJiax, 
v v v 6 87 

KacaIOin;HXCH HX onaceHHH CTaTb )l(epTBOH npHHY ,IJ;HTeJibHOH Bep OBKH . 

C. AJihTepuaTuBa 6ercTBa HJIH nepeMemeuuu BnyTpu cTpanhI 

60. EcnH npecne,IJ;oBaHHH, KOTOpbIX onacaeTCH ,IJ;aHHoe JIHU:O, HCXO,IJ;HT OT rocy,D;apcTsa H (HJIH) 

rocy,D;apcTBeHHbIX cy6neKTOB JIH60 eCJIH rocy,D;apCTBO H (HJIH) rocy,D;apcTBeHHbie cy6neKTbl 

nonycTHTeJibCTBYIOT npecne,IJ;OBaHHHM JIH6o ,IJ;onycKaIOT HX, TO aJibTepHaTHBa 6erCTBa HJIH 

nepeMemeHHH BHYTPH cTpaHbI, KaK npaBHJio, Hen;enecoo6pa3Ha, H6o npe,D;nonaraeTcH, qTo 

rocy,D;apcTBeHHbie cy6neKTbl KOHTpOJIHPYIOT BCIO TeppHTOpHIO crpaHbl H MOryT HaCTHqb 

3MBHTeJIH B n1060M ee paiioHe. B cnyqae c JIHn;aMH, OTKa3bIBaIOin;HMHCH OT HeceHHH soeHHoii 

cJiy)l(6b1 no penHrH03H0-3THqecKHM coo6pa)l(eHHHM, ecJIH rocy,D;apcTBo He npe,D;ycMaTp.HBaeT 

OCB060)l()l;eH.He HJI.H aJibTepHaTHBHYIO cny)l(6y H ecn.H onaceHHH CTaTb )l(epTBOH npecne,IJ;OBaHHH 

CBH3aHO c 3T.HM.H 3aKOHaMH H (HnH) npaKT.HKOH H .HX npHHY,IJ;HTeilbHblM npHMeHeHHeM, TO 

aJibTepHaTHBa 6ercTBa Hn.H nepeMemeHHH BHYTPH CTpaHbI (AEB) He 6y,IJ;eT aKmyanbHOU, 
IlOCKOJibKY MO)l(HO npe,D;ITOJIO)l(HTb, qTo BbIIIIeynoMHffYTOe IlHUO 6y,IJ;eT nO,IJ;BepraTbCH 

6 v 88 
npecne,IJ;OBaHHHM B JIIO OM paHOHe crpaHbl . 

61. Onpe,D;eJIHH, ,IJ;ocrynHa JIH AEB B cnyqaSJ:x, r,IJ;e onacHoCTb npecne,IJ;oBaHHH HCXO,D;HT OT 

85TaM JKe, nn. 18-19. 
86YBKI> OOH, PeK0Mett11a1..11111 no eonpocy npecne11oeatt11J1 no reH11epH0My np11tt1..111ny, n. 30 (cM. e1>1111e CHOCKY 79). 
87YBKI> OOH, PeK0Mett11a1..11111_no xo11aTrutCTBaM 11ereii, nn. 48 1111anee (cM. Bhlllle CHOCKY 37). 
88YBKI> OOH, «PeK0MeH11aL11111 no MelK/lyttapo11ttoii Ja1L111Te N2 4: Ani,repttarnea 6erCTBa 11n11 nepeMeIL1ett11e Bttyrp11 crpaHhl cornactto CT. 1A(2) 
KoHBeHLlllH 1951 r. o CTaryce 6eJKett1..1eB 11 (11J111) f1poroKona K Hell 1967 r.», 23 HJOJJJI 2003 r., HCR/GIP/03/04 (11anee - YBKI> OOH, 
PeK0MeH11a1..11111 no ani,repttarnse 6erCTBa BHYTPH crpatthl), http://www.refworld.org/docid/3f2791a44.html. 
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Herocy,napcrneHHhIX Boopy)l(eHHbIX rpyrrrr, Heo6xo,nHMO on;eHHTb crroco6HocTh H (mrn) 

roTOBHOCTb rocy,napCTBa 3aIIJ;HTHTb 3ruIBHTeJUI OT Bpe,na, KOTOporo 3ruIBHTellb orracaeTCH. 3Ta 

on;eHKa ,ll;Oll)l(Ha yqHTbIBaTb TO, HBnaeTCH IlH 3aIIJ;HTa rocy,napcrna 3cpcpeKTHBHOH H 

.nonroBpeMeHHOH, rrpe,nocTaBnaeTca IlH OHa opraHH30BaHHbIM H CTa6HilbHbIM opraHOM, 

ocyIIJ;eCTBJUIIOIUHM rronHbIM KOHTponh Ha,n paccMaTpHBaeMoii TeppHTOpHeii H HaceneHHeM. B 

KOHKpeTHOM KOHTeKCTe Boopy)l(eHHOro KOHcpllHKTa HeMe)l(,ll;yHapo,nHoro xapaKTepa Heo6xo,nHMO 

y,nenaTb oco6oe BHHMaHHe xapaKTepHCTHKe 3aaBHTena H TOMy, 6bm IlH OH rrpH3BaH B 

Herocy,napcrneHHYIO BOopy)l(eHHYIO rpyrrrry, cqHTaIOIIJ;ylOCH Haxo,naIIJ;eiica B OI1II03HIJ;HH K 

rrpaBHTellbCTBy, H (HnH) yqacTBOBan B ee ,neaTellbHOCTH, a TaK)l(e B03MO)l(HbIM perrpeccanHHM co 

CTOpOHbI rrpaBHTellbCTBa. Bo MHOrHx cnyqaax Hepa3yMHO O)l(H,ll;aTb, qTo 6blBIIIHe HOB06paHIJ;bI 

Herocy,napcrneHHOH BOopy)l(eHHOH rpyrrrrbI rrepee,nyT B paiioH, KOHTponHpyeMbIH 

npaBHTellbCTBOM, ecnH KOHcpnHKT rrpo,nOil)l(aeTca, oco6eHHO ecnH OH HMeeT penHrH03Hbie H 

3THHqecKHe H3MepeHHH. 

V. IIPOIJ;E)J:YPHhIE II )J:OKA3ATEJihCTBEHHhlE BOIIPOChl 

A. y CTaHOBJICHHe cl>aKTOB, OTHOCHID;HXC.H K ;::i;eJiy 

62. On;eHKa ,nocToBepHocTH - 3TO rrpon;ecc, rrpH3BaHHhIH orrpe,nenHTb, MO)l(HO nH, B CBeTe Bceii 

HHcpopMaIJ;HH, HMeIOIIJ;eiica B pacrropa)l(eHHH COTpy ,ll;HHKa, rrpHHHMaIOIIJ;ero perneHHe, B n;enoM 

cqHTaTh yTBep)l(,ll;eHHH 3aaBHTena, KaCaIOIIJ;Heca ocHOBHbIX 3IleMeHTOB xo,naTaiicTBa, rrpaB,nHBO 

H3IlO)l(eHHbIMH B n;eJUix orrpe,neneHHa rrpaBa Ha rronyqeHHe crnryca 6e)l(eHn;a. EcnH rrpH Bcex 

HCKpeHHHX CTapaHHHX 3ruIBHTeJUI rrpe,nocTaBHTb ,ll;OKa3aTellbCTBa, KacaIOIIJ;Heca OCHOBHblX cpaKTOB, 

OCTaIOTCH orrpe.neneHHbie COMHeHHH B OTHOIIIeHHH HeKOTOpbIX cpaKTOB, H3IlO)l(eHHbIX 3ruIBHTeneM, 

TO yTBep)l(,neHHa, rro KOTOpblM OTCYTCTBYIOT ,noKa3aTenbCTBa, cne.nyeT TonKoBaTh B rronb3Y 

3ruIBHTeJUI, ecnH o6IIJ;aa ,nocToBepHocTb xo,narniicrna y,noBnernopaeT coTpy,nHHKa, 

rrpHHHMaIOIIJ;ero perneHHe 
89

. 

63. B OTHOIIIeHHH xo,naTaHCTB, KacaIOIIJ;HXCH BOeHHOH Cny)l(6bl, ,ll;OCTOBepHruI H aKryanbHruI 

HHcpopMaIJ;HH 0 CTpaHe rrpOHCXO)l(,ll;eHHH, B TOM qlfcne 0 CTeIIeHH OCB060)l(,ll;eHHH OT BOeHHOH 

cny)l(6bl HnH 06 o6oeMe anbTepHanrnHoli cny)l(6bl, o rropa,nKe rrpmhrna H 06 o6paID;eHHH c 

OT,UellbHblMH IlHIJ;aMH HilH rpyrrIIaMH B Boopy)l(eHHblX CHnax CTpaHbl rrpOHCXO)l(,ll;eHHH, MO)l(eT 

crroco6cTBOBaTb rrpoBe,neHHIO on;eHKH rrpaB,ll;HBOCTH pacCKa3a 3ruIBHTeJUI H orrpe,neneHHIO cpopM 

o6paID;eHHH, c KOTOpbIM 3ruIBHTenb MO)l(eT CTOilKHYTbCH B cnyqae B03BpaID;eHHH, H HX 

BepoaTHOCTH
90

. 

64. y CTaHOBileHHe rrpaB,ll;HBOCTH H(HnH) nHqHoii 3HaqHMOCTH y6e)l(,ll;eHHH, MbICileii H (HnH) 

MopanM 3ruIBHTeJUI HrpaeT KnIOqeByIO ponh B xo,naTaiicTBax o rrpe,nocrnBneHHH crnryca 6e)l(eHn;a B 

CBH3H c OTKa30M OT HeCeHHH BOeHHOH cny)l(6bl, B qaCTHOCTH, IIO penHrH03H0-3THqecKHM 

coo6pa)l(eHHHM (CM. rr.IV.A(i)-(ii))
91

. 3ruIBHTenIO Heo6XO,ll;HMO ,naTb B03MO)l(HOCTb B xo.ne 

HH,UHBH,ll;yallbHOro co6ece,noBaHHH o6bHCHHTb nHqHyIO 3HaqHMOCTb rrpHqHH, ne)l(aIIJ;HX B OCHOBe 

ero OTKa3a, a TaK)l(e TO, KaK 3TH rrpHqHHbl BilHHIOT Ha ero crroco6HOCTb rrpoxo,nHTb BOeHHYIO 

cny)l(6y. BblaBneHHe HHcpopMaIJ;HH o xapaKTepe H3IlO)l(eHHhIX rrpHqHH, 06 o6cTO»TenbcTBax, B 

KOTOpbIX y 3ruIBHTeJUI ccpopMHpOBallHCb 3TH rrpHqHHbl, 0 TOM, KaK 3TH y6e)l(,ll;eHHH rrpoTHBOpeqaT 

rrpoxo)l(,ll;eHHIO BOeHHOH cny)l(6bI, a TaK)l(e 0 Ba)l(HOCTH 3THX rrpHqHH ,nna penHrH03HbIX H 

MOpanbH0-3THqecKHX ycTaHOBOK 3ruIBHTeJUI HMeeT Ba)l(HOe 3HaqeHHe H crroco6cTBYeT 

ycTaHOBileHHIO rrpaB,UHBOCTH yrnep)l(,UeHHH 3ruIBHTena. 

89PyKoso.ncTBo YBKE OOH, n. 204 (CM. Bhillle CHOCKY !). 
90PyKOBOJICTBO YBKE OOH, nn. 196, 203- 204 (cM. Bhlllle CHOCKY I) u YBKE OOH, TonKosaHne CTaThtt 1, n. 10 (cM. Bhlllle CHOCKY 41). OrMeTUM 
ny6nuKa1..1mo World Survey of Conscription and Conscientious Objection to Military Service, B KOTOpoii npe,nCTaBJJeH aHaJJU3 no crpaHaM (CM. 
8Mllle CHOCKY 28). 
9106mee o6cylKJleHue sonpocos npas.nusocrn xo.naraii.cTB B CBll3tt co cso6o.noii. MMCJJU, cosecTn u penurnu npuse,neHo B .noKyMeHTe YBKE OOH, 
PeKoMeH.nauuu no sonpocy npecne.nosaHttll no penumo3HMM MoTnsaM, nn. 28-29 (cM. Bhlllle cHOCKY 15). 
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65. Ecm1 OTKa.3 OT BOeHHOH CJiy)l(6bI o6ycJIOBJieH cpopMa.TibHbIM BepoHcnoBe.n:am1eM, TO yMeCTHO 

6y.n:eT nonrrnTb HHcpOpMaI1HlO 0 peJIHrH03HOM OnbITe )l;aHHOrO JIH:Qa, HanpHMep, nonpOCHTb ero 

OnHCaTb, KaK OHO npHHSIJIO :ny Bepy' yKa3aTb MeCTO H cnoco6 OTnpaBJieHH51 peJIHrH03HblX 

o6psr.n:oB HJIH npoBe.n:eHHSI pHryaJioB, B KOTOpbIX .n:aHHOe JIHQO yqacrnyeT, ocBeTHTb 3HaqeHHe :noii 

peJIHrHH )l;JI51 .n:aHHOro JIHila HJIH QeHHOCTH, KOTOpbie, no ero MHeHHIO, OHa no)l;)l;ep)l(HBaeT, 

oco6eHHO KaCaTeJibHO HOllleHH51 opy)l(H5J:. IlpH '.)TOM 06I11HpHoe H3yqeHHe HJIH npoBepKa .n:orMaTOB 

JIH6o 3HaHHSf .n:aHHOH peJIHrHH He Bcema MOryT 6bITb Heo6xo)l;HMblMH HJIH noJie3HblMH, oco6eHHO 

yqHTbIBa51, qTO TaKoe 3HaHHe 3HaqHTeJibHO pa3JIHqaeTC51 B 3aBHCHMOCTH OT JIHqHbIX o6cT051TeJibCTB 

3a5IBHTeJI51. ,llocKOHaJibHOe 3HaHHe 3a5IBMTeJieM CBOeH peJIMrMM He o6sr3aTeJibHO 03HaqaeT 

MCKpeHHOCTb y6e)l()l;eHMH, M Hao6opoT. 

66. BpeM51 OT BpeMeHM BCrpeqaIOTC51 .n:ena, CB513aHHbie c OIIIM60qHbIMM y6e)l(.n:eHM5IMM B 

OTHOllleHMM B3rJI5I)l;OB KOHKpeTHOH penMrMM Ha HOllleHMe opy)l(M5J:. ECJIM peqb M)l;eT 0 TaKMX 

y6e)l()l;eHMSIX, TO Heo6XO)l;MMO ycTaHOBMTb, qTO 3MBMTeJib, HeB3MpM Ha OIIIM60qHbie y6e)l()l;eHM51, 

npo.n:OJI)l(aeT no.n:BepraTbC51 BnOJIHe o6oCHOBaHHblM onaceHH5IM CTaTb )l(epTBOH npecJie)l;OBaHMH no 

o.n:HoMy MJIM HeCKOJibKMM npM3HaKaM no KoHBeHJ:J;MM
92

. 

67. ECJIM 3MBMTeJib 3a6Jiy)l()l;aeTCSI B OTHOllleHMM xapaKTepa KOHKpeTHOro KOHcpJIMKTa, HanpMMep, 

B OTHOllleHMM Toro, COOTBeTCTByeT JIH KOHcpJIMKT Me)l()l;yHapo.n:HoMy npaBy' :no He no.n:pbIBaeT 

aBTOMaTMqecKM )l;OCTOBepHOCTb 3MBJieHHbIX npMqMH OTKa3a OT HeCeHM51 BOeHHOH CJIY)l(6bl. 

OQeHKa .n:ocTOBepHOCTM B TaKMX cMryaQM»X )l;OJI)l(Ha npoBO)l;MTbCSI B cBeTe no»cHeHMH 3MBMTensr o 

TOM, noqeMy yqacTMe B .n:aHHOM KOHcpJIMKTe 6y.n:eT HeCOBMeCTMMO c ero peJIMrM03HbIMM MJIM 

MOpa.TibHbIMM y6e)l()l;eHMSIMM, a TaK)l(e c yqeTOM pea.TIMM CMTyau;MM Ha MeCTe. BMeCTe c TeM, xorn 

3MBMTeJib MO)l(eT 6b1Tb MCKpeHeH B CBOeM OTKa3e, TaM, r.n:e TaKOH OTKa.3 OCHOBaH Ha JIO)l(HOH 

noCbIJIKe, onacHOCTb npecne.n:oBaHMH He B03HMKaeT' eCJIM TOJibKO 3a5IBMTeJib He CTaJIKMBaeTC51 c 

.n:pyrMMM nocne,n:CTBMSIMM, HOC511.QMMM xapaKTep npecne,n:oBaHMH, B CBSI3M c ero ,n:e3epTMpCTBOM 

MJIH YKJIOHeHMeM OT BOeHHOH CJIY)l(6b1 M eCJIM He ycTaHOBJieHa CB513b c O)l;HMM M3 npM3HaKOB no 

KoHBeH.QMM. 

68. qTO KacaeTCSf JIM.Q, OTKa3aBIIIMXCSf OT HeCeHM51 BOeHHOH CJiy)l(6bI no coo6pa)l(eHM5IM MbICJIM 

MJIM COBeCTM (a He penMrMM), TO OHM He CMOryT CCbIJiaTbC51 Ha npaKTMKY peJIMrM03HOH 061.QMHbI 

MJIM yqeHMSf penMrM03HOro MHCTMryTa )l;JI51 o60CHOBaHM51 CBOHX YTBep)l()l;eHHH. 0HH )l;OJI)l(HbI, 

o,n:HaKO, 6bITb cnoco6HbIMM ccpopMynMpoBaTb MOpa.TlbHYIO MJIM 3TMqecKyIO OCHOBY CBOMX 

y6e)l(,n:eHMH. 0Ha MO)l(eT 6a3MpoBaTbC51 Ha CO.QMaJibHbIX MJIM 061.QMHHblX y6e)l()l;eHM5IX MJIM 

npaKTMKe, po,n:MTeJibCKMX y6e)l(,n:eHM5IX JIM6o Ha cpMJIOCOcpCKMX B033peHMSIX MJIM B033peHM5IX B 

OTHOllleHMM npaB qeJIOBeKa. IloBe,n:eHMe M OnbIT B npOIIIJIOM MOryT npOJIMTb CBeT Ha HX B3rJI5I)l;bI. 

69. B cnyqa»x, r.n:e peqb M,n:eT 0 JIM.Qax, KOTOpbie .n:o6poBOJibHO nocrynMJIM Ha BOeHHYIO CJIY)l(6y 

MJIM SfBMJIMCb no noBeCTKe B paMKax npM3bIBa, a Bnocne,n:CTBMM ,n:e3epTMpOBaJIH, Ba)l(HO npM3HaTb, 

qTo peJIMrM03Hbie HJIM MHbie y6e)l(,n:eHM51 MOryT co BpeMeHeM pa3BMBaTbC51 MJIM MeH51TbC51, KaK M 

o6cT051TeJibCTBa BOeHHOH Cny)l(6bI. TaKMM o6pa30M, He6naronpMSITHb1e cy)l()l;eHH51 OTHOCMTeJibHO 

.lJ:OCTOBepHOCTM yrnep)l()l;eHMH 3MBIUeJI51, KaK npaBMJIO, He )l;OJI)l(Hbl BbITeKaTb MCKJIIOqMTeJibHO M3 

TOro cpaKTa, qTQ 3MBMTeJib CHaqaJia IlOCTYITMJI Ha BOeHttyIO CJIY)l(6y .n:o6poBOJibHO; He06XO)l;MMO 

TI.QaTeJibHO M3yqMTb y6e)l()l;eHM51, KOTOpbIM CJie)l;yeT ,n:aHHOe JIM.QO, M ero IlOJIO)l(eHMe. 

B. Xo.LJ;aTaiicTBa ,LJ;eTeii 

70. yqMTbIBM IOHbIH B03pacT ,n:eTeii, HX 3aBMCHMOCTb M OTHOCMTeJibHYIO He3peJIOCTb, B cnyqae c 

xo.n:aTaHCTBaMM 0 npe.n:ocTaBJieHMM CTaryca 6e)l(eHu;eB, no.n:aBaeMbIMH .n:eTbMM, rpe6yIOTC51 oco6b1e 

npou;eccyaJibHbie M .n:oKa3aTeJibCTBeHHbie rapaHTMM
93

. B qacTHOCTM, ,n:eTM, cJiy)l(aI.QMe B 

92TaM lKe, n. 30. 
93.lJ:eTaJihHO tteo6xo;:111Mh!e MllHllMaJlhHhle rapaHTllll paccMaTpttBalOTCll B AOK)'MeHTe YBKI> OOH, PeK0MeH)J.a1.11111 no xo;:1aTaikTBaM ;:1ereii, nn. 65-
77 (CM. Bhlllle CHOCK)' 37). CM. TlK. HcnOJJHllTeJlhHhlii KOMllTeT, 3aKJ110qett11e .N~ 107 (LVIII) 0 ):leTllX B 30He p11CKa, 5 OKrn6pll 2007 r., 
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soopy)J(eHHbIX rpyrrrrax B KaqecTBe COJI,[(aT/KoM6aTaHTOB/6oeBHKOB HJIH BbIIIOJIHHIOIIJ;He 

BCIIOMOraTeJibHbie ii>YHKU:HH, MOryT CTpa,ll;aTb OT TH)J(eJibIX 3MOU:HOHaJibHbIX TpaBM H 

IIO,[(BepraTbCH 3arryrHBaHHIO co CTOpOHbl JIHU:, Ha,[(eJieHHblX BJiaCTblO. 3To MO)J(eT BJIHHTb Ha HX 

crroco6HOCTb qeTKO H IIOHHTHO H3JiaraTb HHii>opMaIJ;HIO 0 rrepe)J(HTOM HMH OIIbITe. YqHTbIBM 3TO, 

B rrpou;e,ll;ype orrpe,ll;eJieHHH CTaTyca 6e)J(eHu;a Heo6XO,[(HMO rrpHMeHHTb Ha,[(Jie)KaIIJ;He MeTO,[(bl 

rrpoBe,[(eHHH co6ece,[(OBaHHH, a TaK)J(e C03,[(aBaTb 6e3orracHyIO o6CTaHOBKY ,[(JIH co6ece,[(OBaHHH. 

71. B cnyqMx, Kaca10rn;uxca ,[(eTeii, coTpy,ll;HHKaM, rrpHHHMaIOIIJ;HM perneHHa, rrpHXO,[(HTca 

rrpHHHMaTb Ha ce6a 6onee 3HaquTeJibHYIO qaCTb 6peMeHH ,[(0Ka3aTeJibCTBa, qeM B cnyqMx c 

OCTaJibHblMH XO,[(aTaHCTBaMH 0 rrpe,[(OCTaBJieHHH crnryca 6e)J(eHu;a, oco6eHHO eCJIH peqb H,[(eT 0 

HecorrpOBO)J(,[(aeMOM pe6eHKe
94

• yqHTbIBM HX He3peJIOCTb, OT ,[(eTeH HeJib351 O)J(H,[(aTb, qTo6bI OHH 

paccKa3bIBaJIH o csoeM orrhITe, KaK B3pocJibie. Ecnu HeB03MO)J(HO orrpe,ll;eJIHTb o6cToaTeJihCTBa 

,[(eJia H (HJIH) pe6eHOK He MO)J(eT IIOJIHOCTblO H3JIO)J(llTb cyTb csoero XO,[(aTaHCTBa, perneHHe 

Heo6XO,[(HMO rrpHHHMaTb Ha OCHOBaHHH scex H3BeCTHbIX o6CTOHTeJibCTB. 

72. Orrpe,ll;eJieHHe B03pacrn MO)J(eT HMeTh oco6eHHO Ba)J(HOe 3HaqeHHe rrpu paccMorpeHHH 

XO,[(aTaHCTB 0 rrpe,ll;OCTaBJieHHH CTaTyca 6e)J(eHu;a B CBH3H c BOeHHOH cJiy)J(60H, eCJIH cyrn;ecTByIOT 

COMHeHHH B OTHOIIIeHHH B03pacTa 3MBHTeJIH. 3To KacaeTCH He TOJibKO XO,[(aTaHCTB, KacaIOIIJ;HXCH 

rrpH3bIBa, Ho H cnyqaes, KOr,[(a pe6eHoK cquTaeT ce6a «.[(o6posoJibU:eM», yquTbIBM orpaHuqeHHH, 

ycTaHOBJieHHbie Ha ,[(06poBOJibHYIO cJiy)J(6y Me)J(.[(yHapO,ll;HbIM rrpaBOM (CM. BbIIIIe II. 111.B). 
Orrpe,[(eJieHHe B03pacTa, KOTOpoe MO)J(eT BXO,[(HTb B KOMIIJieKCHYIO ou;eHKY c yqeTOM KaK 

il>H3HqecKoro BH,[(a, TaK H IICHXOJIOrHqecKOH 3peJIOCTH, ,[(OJI)J(HO rrpoBO,[(HTbCH B 6e30ilaCHOH 

o6cTaHOBKe, c yqeTOM oco6eHHOCTeH pe6eHKa H reH,ll;epHbIX oco6eHHOCTeH, c ,[(OJI)J(HblM 

ysa)J(eHHeM qenoseqecKoro ,[(OCTOHHCTBa
95

• Ecnu pe3yJihTaT orrpe,ll;eJieHHH B03pacTa He rro3sonaeT 

c,[(enaTh oKoHqaTeJihHbIH BbIBO.[(, 3aasuTeJih ,[(OJI)J(eH cquTaThca pe6eHKOM. IIepe,ll; rrpose,[(eHHeM 

rrpou:e.[(ypb1 orrpe,ll;eneHHH so3pacrn cne.[(yeT Ha3HaqHTb He3aBHCHMOro orreKyHa ,[(JIH 

KOHCYJibTHpoBaHHH pe6eHKa 0 u;eJIHx H rropH,[(Ke rrpose,[(eHHH 3TOH rrpou:e.[(ypbl, rrpH 3TOM 

HHii>opMaU:HH ,[(OJI)J(Ha qeTKO pa3bHCHHTbCH Ha 513bIKe, IIOHHTHOM ,[(JIH pe6eHKa. TecT ,ZJ;HK B 

06b1qHblX o6cTOHTeJibCTBaX ,[(OJI)J(eH rrpoBO,[(HTbCH TOJibKO B ,[(03BOJieHHbIX 3aKOHOM cnyqa51x H no 

HHii>opMHpOBaHHOMY cornaCHIO COOTBeTCTBYIOIIJ;HX JIHIJ;. 

http://www.refworld.org/docid/471897232.html, n. g(viii). To, J1BJIJ1eTcJ1 JJH JllllBHTeni, pe6ettKOM .llJlll ueneii TaKHX rapattmii, 6y,11eT JaBHCeTh OT 
B03pacrn Ha ,11azy no,11a•m xo,11arnilcTBa o npe,110CTasJJett1111 crnzyca 6elKettua. 
94YBKE OOH, PeK0Mett,11auuu~no xo,11arnilcTBaM ,11eTeil, n. 73 (cM. Bblrne CHOCKY 37). 
95YBKE OOH, PeK0MeH.11auttH no xo,11arnl!CTBaM ,11erell, nn. 75-76 (CM. Bblrne CHOCKY 3 7). 
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YnPABflEH"1E BEPXOBHoro KOM"1CCAPA OOH no AEflAM EiE>KEHUEB 
>KEH EBA 

noHCHMT0flbHaH 3anMCKa 0 6peMeHM M CTaHAapTe AOKa3aTeflbCTBa 

B 3aHeneHMHX 0 npeAOCTaeneHMM CTaTyca 6e>KeH~a 
16 AeKa6pR 1998 r. 

BBEAEH"1E 

1. WenblO A8HHOill noRCHVITeJlbHOill 38nVICKVI RBJlReTCR V13JlO>KeHVle OCHOBHblX 

coo6pa>t<eHVlill, KaCalO~VIXCR CTeneHVI H8JlV14VIR He06XOAVIMblX AOKa3aTeJlbCTB AO 

npVIHRTVIR 38RBJleHVIR 0 npeAOCTaeneHVIVI CTaTyca 6e>KeH4a K paccMOTpeHVllO. 

2. npo4eAYPbl, KacalO~VleCR onpeAeneHVIR CT8TYC8 6e>t<eH4a, He perynVlpylOTCR 

OTAeilbHO Me>K,QyHapOAHblMVI npaBOBblMVI aKTaMVI B OTHOWeHVIVI 6e>t<eH4ee. He 

cy~ecTByeT HVIK8KVIX Tpe6oeaHV1ill KacaTeJlbHO Toro, AOil>KHbl JlVI nOA06Hble npo4eAYPbl 

no ceoeill npVlpOAe HOCVITb 8AMVIHVICTparnBHblill VIJlVI cyAe6Hblill, COCTR38TeJlbHblill VIJlVI 

A03HaeaTeilbHblill xapaKTep. He3aBVICVIMO OT TOro, KaKoill MexaHVl3M npVIMeHReTCR AI1R 

ycTaHOBJleHVIR JlVl4HOCTVI 6e>t<eH4a, OKOH4aTeilbHOe peweHVle BblHOCVITbCR 

COTPYAHVIKOM, npVIHVIMalO~VIM peweHVle, Ha OCHOB8HVIVI 04eHKVI XOAaTaillcTBa, 

noAaHHoro 38RBVITeneM, c 4enb10 ycTaHOBVITb, AeillcTBVITenbHO IlVI AaHHoe nV140 VIMeeT 

"enonHe o6ocHoBaHHble onaceHVIR cTaTb >t<epTeoill npecneAOBaHVlill". 

2. B XOAe paccMoTpeHVIR 3aReneHVlill o npeAOCTaeneHVIVI CTaTYca 6e>t<eH4a 

CJleAyeT Y4VITblB8Tb KOHKpeTHYIO CVITY84VllO, B KOTOpoill OK838JlVICb JlV14a, Vl~Y~Vle 
y6e>KVl~e. VI npVIHVIM8Tb BO BHVIM8HV1e TOT cpaKT, 4TO KOHe4H8R 4eJlb onpeAeJleHVIR 

CTaTyca 6e>t<eH4a HOCVIT ryMaHVITapHblill xapaKTep. VICXOAR Vl3 3TOro, npo4eAypa 

onpeAe!leHVIR CTaTyca 6e>t<eH4a npeAyCM8TpV1eaeT He T04HOe ycTaHOBJleHVle JlVl4HOCTVI 

6e>KeH4a, a CKOpee eepORTHOe. TeM He MeHee, He see ypoBHVI eepORTHOCTVI MOryT 6b1Tb 

AOCT8T04HblMVI AJ1R npeAOCT8BJleHVIR CTaTyca 6e>t<eH4a. K.nl04eeoill eonpoc 

38KJll04aeTCR B TOM, npoAeMOHCTpVlpoean JlVI 38RBVITeJlb CTeneHb eepORTHOCTVI, 

Heo6XOAVIMYIO AI1R nony4eHVIR CTaTyca 6e>KeH4a. 

3. TepMVIHbl "6peMR AOKa3aTeJlbCTBa" VI 
11
CT8HA8PT AOKa3aTeJlbCTBa" RBJlRIOTCR 

IOPVIAV14eCKVIMVI TepMVIH8MVI, VICnOJlb3yeMblMVI B KOHTeKCTe AOKa3aTeJlbCTBeHHOro npaea 

e cTpaHax o6~ero npaea. B Tex cTpaHax o6~ero npaea, rAe cy~ecTBYIOT cno>t<Hble 

CVICTeMbl BblHeCeHVIR peweHVlill 0 npeAOCTaeneHVIVI y6e>t<V1~a. IOPVIAVl4eCKVle AVICKYCCVIVI 

MoryT eeCTVICb OTHOCVITeilbHO Toro, OTBe4aeT JlVI 38RBVITeJlb Heo6XOAVIMOMY 

«CT8HAaPTY» AilR npeAOCTaeneHVIR CTaTyca 6e>t<eH4a. B TO epeMR KaK eonpoc 0 

6peMeHVI AOKa3aTeJlbCTBa TaK>Ke RBJlReTCR yMeCTHblM B Tex CTpaHax, IOPVIAV149CKVle 



Cll1CTeMbl KOTOpblX OCHOBaHbl Ha pll1MCKOM npaee, eonpoc OTHOCll1TellbHO CTaHAapTa 

AOKa3aTellbCTBa He o6Cy>KAaeTCR 111 He 803Hll1KaeT B 3TlllX CTpaHaX B TOM c:popMe, B KaKOM 

3TO npo111cxoA111T e CTpaHax 06LI..1ero npaea. B c111cTeMax rpa>KAaHcKoro npaea 

np111MeHReTcR np111H1...1111n "liberte de la preuve" (ceo6oAa AOKa3aTe11bcTea}, comacHo 

KOTOpOMY AOKa3aTellbCTBO, npeAbRBlleHHOe AllR nOATBep>KAeHll1R ¢aKTOB, 

np111BeAeHHb1x 3aRB111Te11eM, AOll>KHo Bbl3blBaTb y CYAbll1 "intime conviction" (my6oKoe 

y6e>KAeH111e) B TOM, 4TO np111BeAeHHble YTBep>KAeHll1R RBllRIOTCR npaBA111BblMll1. B CBeTe 

ecero BblWeyKa3aHHoro, 111, B TO epeMR KaK TepMll1H0110rll!R 06LI..1ero npaea RBllReTCR 

TeXHll14eCKOM 111 oco6o aKTyallbHOM AllR KOHKpeTHblX CTpaH, AaHHble CTaHAapTbl 

AOKa3aTellbCTB 111MelOT 6011ee w111p0Koe np111MeHeH111e B npo1...1ecce o60CHOBaHll1R 

XOAaTalllcTB o npeAOCTae11eH111e CTaTyca 6e>t<eH1...1a noeceMeCTHO, BKJll04aR YBK5 OOH. 
no3TOMY pyKOBOARLl..1111e np111Hl...1111nbl, npeACTaBlleHHble 3AeCb, ClleAyeT C4111TaTb 

np111MeHll1MblMll1 KO BCeM 3aRBlleH111RM 0 npeAOCTaB11eH111111 CTaTyca 6e>KeH1...1a. 

4. B AaHHOVI noRCH111Te11bHOVI 3an111cKe paccMaTp111ea10TCR eonpocbl, Kaca10LI..1111ecR 

6peMeHll1 111 CTaHAapTa AOKa3aTellbCTBa, np111MeHll1MblX B 06bl4HblX npo1...1eAypax no 

onpeAe11eH11110 CTaTyca 6e>t<eH1...1a, rAe JaRe11eH111e noAJ1e>K111T paccM0TpeH11110 no 

cyLI..1ecTBy. Bonpocb1, Kaca10LI..1111ecR 6peMeH111 111 CTaHAaPTa AOKa3aTe11bCTBa, 

np111MeHll1MblX B ycKopeHHblX 11111111 cp04HblX npo1...1eAypax, paccMaTpll1BalOTCR B 

OTAellbHblX MeMopaHAyMax. 

5PEMfl ,QOKA3ATEflbCTBA 

5. <l>aKTbl B noAAep>KKY 3aRBlleHll1M 0 npeAOCTae11eHll1111 CTaTyca 6e>KeH1...1a 

ycTaHaB11111BalOTCR nyTeM np111BeAeHll1R AOKa3aTellbCTB 11111111 CBll1AeTellbCTB KacaTellbHO 

3aRBlleHHblX c:paKTOB. ,QoKa3aTellbCTBa MOryT 6b1Tb npeAOCTaB11eHbl KaK B YCTHOM, TaK 111 

B n111CbMeHHOM c:popMe. 06R3aHHOCTb no npeAOCTae11eHll1IO AOKa3aTellbCTB AllR 

nOATBep>KAeHll1R ¢aKTOB Ha3blBalOT "6peMeHeM AOKa3aTellbCTBa". 

6. ComacHo 06LI..1111M IOP111A1114eCKll1M np111H1...1111naM AOKa3aTellbCTBeHHoro npaea, 

6peMR AOKa3aTellbCTBa lle>Kll1T Ha 49llOBeKe, KOTOpblM BblCTynaeT c 3aRBlleHll1eM. TaKll1M 

o6pa30M, B 3aRBlleHll1RX 0 npeAOCTaBlleHll1111 CTaTyca 6e>t<eH1...1a 3aRB111Tellb AOll>KeH 

6paTb Ha ce6R 6peMR ycTaHOBlleHll1R npaBA111BOCTll1 CB0111X YTBep>KAeHll1M 111 T04HOCTll1 

¢aKTOB, Ha KOTOpblX OCHOBblBaeTCR XOAaTaMCTBO. 3aRBll1Tellb OCB060>KAaeTCR OT 

6peMeHll1 AOKa3aTellbCTBa nYTeM npeAOCTaBI19Hll1R npaBAll1BblX AaHHblX, OTHOCRLl..\111XCR K 

3aRBlleHll1IO, KOTOpble cnoco6CTBOBallll1 6bl np111HRTll1IO HaAlle>Kall..\ero peweH111R, 

OCHOBaHHOro Ha c:paKTax. 8B111AY KOHKpeTHOM Cll1Tya1...1111111 6e>t<eH1...1a, COTPYAH111K, 

np111H111Mal0Ll..\ll1M peweH111e, TaK>Ke HeceT OTBeTCTBeHHOCTb 3a ycTaHOB11eH111e 111 01...1eHKY 

OTHOCRLl..\111XCR K Aelly ¢aKTOB. B 60llbWll1HCTBe cny4aee 3TO 803MO>KHO, ec11111 

COTPYAH111K, np111Hll1Mal0Ll..\111M peweHll1R, OCBeAOMlleH 06 o6beKTll1BHOM C111Tya1...1111111 B CTpaHe 

npOll1CXO>KAeHll1R 3aRBll1TellR, a TaK>Ke BllaAeeT COOTB9TCTBYIOLl..\111Mll1 06Ll..1111Mll1 3HaHll1RM111, 

4TO nOMO>KeT eMy no11y4111Tb OT 3aRB111TellR OTHOCRLl..\YIOCR K Aelly 111H¢0pMal...1111IO 111 

HaAlle>Kall..\111M o6pa30M YCTaHOBll1Tb nOA11111HHOCTb 3aRBlleHHblX ¢aKTOB, KOTOpble MOfYT 

6b1Tb nOATBep>KAeHbl. 

CTAH,QAPT ,QOKA3ATEflbCTB - 05t1-'IAE nPIAHUlflnbl IA BOnPOCbl, 
KACAIOt1-'IAECfl onPE,QEflEHlflfl 

7. B KOHTeKCTe o6R3aHHOCTll1 3aRBll1TellR AOKa3blBaTb ¢aKTbl, np111BeAeHHble B 

noAAeP>KKY ero/ee JaRe11eH111R, TepM111H "cTaHAaPT AOKa3aTellbCTea" 03Ha4aeT nopor 
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AOKa3blBaH"1R, KOTOporo AOil>KeH AOeT"14b 3aRB"1Teilb, 4T06bl y6eA"1Tb eOTPYAH"1Ka, 

np"1H"1MatO~ero peweH"1e, B npaBA"1BOeT"1 npeAeTaBJleHHblX "1M cpaKT"14eeK"1X 

YTBep>t<AeH1r1VI. <l>aKTbl, nOAile>Ka~1r1e «AOKaaaTenbeTey», Kaeat0TeR npo1r1exo>t<AeH"1R 1r1 
Il"14HOro OnblTa 3aRB"1TeilR, KOTOpble RK06bl Bbl3BaI1"1 y 3aRB"1TeI1R onaeeH"1R eTaTb 

>t<epTBOVI npeeileAOBaH"1VI "1 BblTeKatO~ero "13 3TOro He>KeilaH"1R eoenOilb30BaTbeR 

aa~"1TOVI eTpaHbl npo"1eXO>t<AeH"1R 

8. B eTpaHax o6~ero npasa B eOOTBeTeTB"1"1 e HOpMaM"1 AOKa3aTeilbeTBeHHOro 

npaea, Kaeat0~eroeR yronosHoro npeeneAoBaH"1R, Aena AOil>KHbl 6b1Tb AOKaaaHbl np1r1 

OTeYTeTB"1"1 o6oeHoBaHHOro eOMHeH"1R. B rpa>t<AaHeK"1X >Ke AeilaX aaKOH He Tpe6yeT 

TaKOro BbleOKOro eTaHAapTa; B AaHHOM eny4ae eyAbR eKopee AOil>KeH BblHeern 

peweH"1e Ha oeHoBaH"1"1 np1r1H41r1na 60ilbWeVI sepORTHOern. noA06HblM o6pa30M 

paeeMaTp1r1eat0TeR 1r1 aaReneH"1R o npeAOeTaeneH"1"1 eTaTyea 6e>1<eH4a: eOTPYAH"1K"1, 

np"1H"1Mal0~"1e peweH"1R, He o6R3aHbl 6b1Tb nOilHOeTblO y6e>t<AeHbl B npaBA"1BOeT"1 

Ka>t<Aoro cpaKT"14eeKoro yTsep>t<AeH"1R, eAeilaHHoro aaRB"1TeileM. COTPYAH"1Ky, 

np"1H"1MatO~eMy peweH"1R, He06XOA"1MO np"1HRTb peweH"1e 0 AOeTOBepHoern 

XOAaTaVleTBa 3aRB"1TeilR Ha oeHOBaH"1"1 npeAOeTaBileHHblX AOKa3aTeilbeTB "1 

npaBA"1Boern yTeep>t<AeH1r1VI aaRB"1TeilR 

9. CoeepweHHO o4eB"1AHO, 4TO rosop1r1Tb npaBAY - 3TO o6RaaHHoeTb aaRB"1TeilR 

0AHaKo He06XOA"1MO Y4"1TblBaTb TOT cpaKT, 4TO "13-3a TpaBMarn4eeKoro OnblTa, 

nony4eHHOrO aaRB"1TeileM, OH/OHa, B03MO>KHO, He MO>KeT rosop"1Tb OTKpblTO, a TaK>Ke TO, 

4TO e Te4eH"1eM speMeH"1 "1Il"1 BeileAeTB"1e Tpar"14HOeT"1 nepe>K"1TblX eo6blT"1VI, 

3aRB"1Teilb, B03MO>KHO, He nOMH"1T eeex cpaKT"14eeK"1X AeTaneVI, He MO>KeT "1X T04HO 

soenpo1r1aeeern "111"1 >Ke MO>KeT "1X nYTaTb, 4TO np"1BOA"1T K HeT04Hoern "1 HeysepeHHoern 

np1r1 1r1ano>1<eH"1"1 noAp06HblX cpaKToB. Heenoeo6HoeTb aaRB"1TeilR senoMH"1Tb "1Il"1 

npeAOeTaB"1Tb see AaTbl "1 He3Ha4"1TeilbHble nOAP06Hoern, a TaK>Ke He3Ha4"1TeilbHble 

nporneope4"1R, HeonpeAeileHHOeTb "1Il"1 OW"1604Hble YTBep>t<AeH"1R, He RBilRI0~"1eeR 
ey~eeTBeHHblM"1, MOryT 6b1Tb np"1HRTbl BO BH"1MaH"1e np"1 3aKill04"1TeilbHOVI 04eHKe 

AOeToeepHoern, HO He AOil>KHbl RBilRTbeR pewat0~"1M"1 cpaKTopaM"1. 

10. Han"14"1e noATBep>t<Aat0~1r1x AOKaaaTenbeTB B nOAAeP>KKY yTeep>t<AeH1r1VI 

3aRB"1TeilR nOAKpen11ReT npaBA"1BOeTb c.qenaHHblX aaRBileH"1VI. c ApyroVI eTopOHbl, 

Y4"1TblBaR oeo6yt0 e1r1Tya41r110 I1"14, "1~Y~"1X y6e>1<1r1~e. OH"1 He o6R3aHbl npeAOeTaBilRTb 

see Heo6xOA"1Mble AOKaaaTenbeTea. B 4aeTHoern, eneAyeT o6parnTb AOil>KHoe 

BH"1MaH1r1e Ha TOT cpaKT, 4TO "1CKaTeilRM y6e>K"1~a 3a4acTyt0 np"1XOA"1TCR nOK"1AaTb 

eeotO eTpaHy 6ea AOKyMeHTOB, YAOCTOBepRI0~"1X Il"14HOCTb. HeB03MO>KHOCTb 

npeACTaB"1Tb AOKyMeHTailbHOe nOATBep>t<AeH"1e B nOAAep>KKY yeTHblX YTBep>t<AeH"1VI He 

AOil>KHa, TaK"1M o6pa30M, npenRTCTBOBaTb np"1HRT"1IO 3aRBileH"1R K paeeMOTpeH"1IO B 

eny4ae, eCI1"1 3T"1 YTBep>t<AeH"1R COOTBeTeTBYIOT W"1pOKO "13BeCTHblM cpaKTaM "1 eeI1"1 

o6~"1VI ypoeeHb AOeTOBepHOCT"1 3aRBileH"1R AOeTaT04HO BbleOK. 

11. np1r1 04eHKe o6~eVI AOeTOsepHoern XOAaTaVICTBa COTPYAH"1Ky, 

np"1H"1MatO~eMy peweH"1e, eileAyeT np"1H"1MaTb BO BH"1MaH"1e TaK"1e cpaKTOpbl, KaK 

o60CHOBaHHOeTb "13IlO>KeHHblX cpaKTOB, CBR3HOeTb "1 Il0r"14eCKaR noeneAOBaTeilbHOCTb 

"1CTOP"1"1 3aRB"1TeilR, nOATBep>t<Aal0~"1e AOKa3aTeilbCTBa, npeAeTaBileHHble 

3aRB"1TeJleM B noAAep>KKY ero/ee YTBep>t<AeH"1VI, eoOTBeTCTB"1e o6~eAOeTynHblM 
CBeAeH"1RM "1Il"1 o6~e"13BeCTHblM cpaKTaM, a TaK>Ke "13BeeTHOVI "1HcpOpMa4"1"1 0 

e1r1Tya41r11r1 e cTpaHe npo1r1exo>t<AeH1r1R AocTOsepHblM RBilReTcR nocneAOBaTeilbHoe 1r1 

y6eA"1TeilbHoe aaReneH1r1e. He npornsope4awee 06we1r1aeecTHblM cPaKTaM. 1r1 KOTopoe e 

yeilOM MO>KeT Bbl3blBaTb AOBep1r1e. 
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12. TepMVIH 
11

TOJlKOBaHV1e COMHeHVIVI B nOJlb3Y 3aflBV1Tem:1" VICnOJlb3yeTCfl B 

KOHTeKCTe CTaHAapTa AOKa3aTeJlbCTBa, Kacatoll.\erocfl cpaKTW·leCKVIX YTBep>KAeHVIVI, 

CAeJlaHHblX 3aflBVITeJleM. Y4VITb1Bafl TO, 4TO B 3aflBJleHVIVI 0 npeAOCTaBJleHVIVI CTaTyca 

6e>KeH4a 3aflBVITeJlb He 06fl3aH AOKa3blBaTb see cpaKTbl c 4e11bto nOJlHOCTblO y6eAVITb 

COTPYAHVIKa, npVIHVIMatoll.\ero peweHVle, B npaBAVIBOCTVI ecex CBOVIX cpaKTV14eCKVIX 

yTBep>KAeHVIVI, COTPYAHVIK, npVIHVIMalOU.\VIVI peweHVlfl, ecerAa 6yAeT nOABep>KeH 

3JleMeHTY COMHeHVlfl KacaTeJlbHO cpaKTOB, npeACTaBJleHHblX 3aflBVITeJleM. B Tex 

c11y1..1aflX, KOrAa COTPYAHVIK, npVIHVIMalOU.\VIVI peweHVle, no11araeT, 4TO VICTOPVlfl 

3aflBVITeJlfl B 4e110M flBJlfleTCfl nocJleAOBaTeJlbHOVI VI y6eAV1TeJlbHOVI, HVIKaKoVI 3JleMeHT 

COMHeHVlfl He AOJl>KeH C03AaBaTb npeAB3flTOCTb B OTHOWeHVIVI XOAaTaVICTBa, noAaHHOro 

3aflBVITeJleM; TO eCTb «COMHeHVlfl CJleAyeT TOJlKOBaTb B nOJlb3Y 3aflBVITeJlfl». 

CTAH.QAPT .QOKA3ATEJlbCTBA nPl1 YCTAHOBJlEHl1l1 BnOilHE 
060CHOBAHHOro onACEHl1S1 nPECJlE.QOBAHl1S1 

13. <l>pa3a «BnOJlHe o6oCHOBaHHOe onaceHVle CTaTb >KepTBOVI npec11eAOBaHV1Vi» 

flBJlfleTCfl KJlto4eBOVI B onpeAeJleHVIVI nOHflTVlfl «6e>1<eHe4». XOTfl Bblpa>KeHVle «BnOJlHe 

o60CHOBaHHOe onaceHVle» COAep>KVIT ABa 3JleMeHTa, OAVIH cy6beKTVIBHblVI (onaceHVle), 

a ApyroVI 06beKTV1BHb1VI (eno11He o6ocHoeaHHoe), o6a 311eMeHTa cneAyeT 04eHV1BaTb 

COBMeCTHO. 

14. B AaHHOM KOHTeKCTe TepMVIH «OnaceHVle» 03Ha4aeT, 4TO 1..1e11oeeK yeepeH VIJlVI 

npeAnOJlaraeT, 4TO OH CTaHeT >KepTBOVI npecJleAOBaHVIR 3TO MO>KHO YCTaHOBVITb no 

6011bweVI 1..1acrn, npoaHaJlV13Vlpoeae, KaK 1..1e11oeeK onV1cb1eaeT ceoe AyweeHoe 

COCTOflHVle npVI OTbe3Ae. KaK npaBVIJlO, caMO YTBep>KAeHVle 3aflBVITeJlfl 

paccMaTpVIBaeTCfl KaK Ba>KHOe npOflBJleHVle HaJlVl4Vlfl onaceHVlfl, npVI YCJlOBVIVI, 4TO He 

Cyll.\eCTByeT HVIKaKVIX cpaKTOB, KOTOpble MOrJlVI 6bl Bbl3BaTb cepbe3Hble COMHeHVlfl no 

AaHHOMY eonpocy. KpoMe Toro, 3aflBVITeJlb AOJl>KeH AOKa3aTb, YTO npeAno11araeMoe 

onaceHVle flBJlfleTCfl BnOJlHe o60CHOBaHHblM. 

15. B AaHHOM eonpoce VICTOPVlfl HanV1caHV1fl KoHeeH4V1V1 flBJlfleTcfl noy1..1V1Te1lbHOV!. 

0AHa Vl3 KaTeropVIVI «6e>1<eH4eB», ynoMflHYTblX B npVIJlO>KeHVIVI I KoHCTVITYLIVIVI MOE> -
3TO JllOAVI, KOTOpble «Bblpa3VIJlVI o60CHOBaHHble 803pa>KeHVlfl npOTVIB 803Bpall.\eHVlfl» B 

CBOVI CTpaHbl, npVI 3TOM «060CHOBaHHOe B03pa>KeHVle» onpeAeJlfleTCfl KaK 

«npec11eAOBaHV1e VIJlVI onaceHVle CTaTb >KepTBOVI npec11eAOBaHV1fl, OCHOBaHHOe Ha 

eeCKVIX npV11..1V1Hax». B pyKOBOACTBe MOE> yKa3aHo, YTO «BeCKVle npVIYVIHbl» cneAyeT 

TOJlKOBaTb TaKVIM o6pa30M, 4TO 3aflBVITeJlb npeAOCTaBVIJl «y6eAV1TeJlbHble VI Jl0rV!4eCKVI 

nocJleAOBaTeJlbHble npV14VIHbl, Vl3-3a KOTOPblX OH onacaeTCfl CTaTb >KepTBOVI 

npec11eAOBaHV1fl». BpeMeHHblVI KOMVITeT no eonpocaM 6e3rpa>KAaHCTBa VI CBfl3aHHblX c 

HVIM npo611eMaMV1 YTBepAVIJl cpopMy11V1pOBKY «BnOJlHe o60CHOBaHHble onaceHVlfl CTaTb 

>KepTBOVI npec11eAOBaHV1Vi», BMeCTO Toro, 4T06bl VICnOJlb30BaTb cpopMyllVIPOBKy, 

npVIBeAeHHyto e KoHcrnTy4V1V1 MOE>. B npeAOCTaBJleHHOM BpeMeHHblM KOMVITeTOM 

KOMMeHTapVIVI K AaHHOVI cpopMy11V1pOBKe, npVIBeAeHHOM B VITOrOBOM OT4eTe, roeopVITCfl, 

YTO "eno11He 06ocH0BaHHoe onaceHV1e" 03Ha1..1aeT, YTO 1..1e11oeeK MO>KeT 

npoAeMOHCTpVlpOBaTb "cepbe3HVIO npV14VIHy", no KOTOpOVI OH 60VITCfl CTaTb >KepTBOVI 

npec11eAOBaHV1VI. 

npeoen1:.1 OOKa3bl8aHUR 
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16. B PyKoBOACTBe YBK6 OOH yKa3aHo, 4TO onaceH111e 3aRB111Tem1 CTaTb >KepTeolll 

npecneAOBaHllllll CileAyeT C41!1TaTb enonHe o60CHOBaHHblM B TOM cny4ae, eCillll OH 

«MO>KeT AOKa3aTb, B pa3yMH0171 CTeneHlll, 4TO ero AI1111TeilbHOe npe6b1BaH111e B CTpaHe 

npOlllCXO>f<AeHlllR CTailO HeBblHOClllMblM». 

17. B cTpaHax o6~ero npaea ccpopM111poeanacb 06w111pHaR cyAe6HaR npaKT111Ka 

KacaTeilbHO TOro, KaKolll CTaHAapT AOKa3aTeilbCTBa CileAyeT np111MeHRTb K 3aRBileHlllRM 

o npeAOCTaBneH111111 cTaTyca 6e>1<eH4a AilR ycTaHOBileHlllR 111x 06ocH0BaHHocrn. 

noA06HaR cyAe6HaR npaKT111Ka e 3Ha4111TeilbHOlll cTeneH111 OTBeYaeT no31114111111, comacHo 

KOTOpolll He cy~eCTByeT He06XOAlllMOCTlll B lllC4epnblBatO~eM AOKa3aTeilbCTBe 

o6oCHOBaHHOCTlll onaceH111ill, a TaK>Ke B AOKa3blBaHl!1111 BblCOKOlll eepORTHOCTlll CTaTb 

>KepTBOlll npecneAOBaH111ill. ,[\IlR np1!13HaHlllR 3aRBileHlllR "enonHe 060CHOBaHHblM
11 

He06XOAlllMO AOKa3aTb, 4TO npecneAOBaHllle RBilReTCR B AOCTaT04H0171 Mepe 

eepoRTHblM. B KaYecTBe np111no>1<eH111R np111BeAeH o63op HeAaBHelll cyAe6Ho171 npaKT111K111 

no cTpaHaM. 

Kpumepuu 01.4eHKU o6ocHoeaHHocmu onaceHuii 

18. nocKOilbKY 04eHKa p111cKa cTaTb >1<epTeolll npecneAOBaH111ill no ceoelll np111p0Ae 

op111eHrnpoeaHa Ha 6yAy~ee Ill no3TOMY RBilReTCR HeCKOilbKO cneKyilRTlllBHOlll, 

nOA06HaR 04eHKa AOil>KHa npoBOAlllTbCR Ha OCHOBaHllllll cpaKTl!14eCKlllX coo6pa>1<eH111ill, 

KOTOpb1e Y4111Tb1Bat0T Illl14Hb1e o6cTORTeilbCTBa 3aRBlllTeilR, a TaK>Ke acneKTbl, 

Kacat0~111ecR c111Tya4111111 B CTpaHe npOlllCXO>f<AeHlllR 

19. K Illl14HblM o6CTORTeilbCTBaM 3aRBlllTeilR OTHOCRTCR 06~111e CBeAeHlllR 0 

YenoeeKe, ero/ee onblT, lllHAlllBlllAYailbHble xapaKTep111crnK111 111 nt06b1e Apyrne Illl14Hble 

cpaKTOpbl, KOTOpble MOrillll 6bl CTaTb np1114111H0171 npecneAOBaHllllll. B 4aCTHOCTlll, 

3Ha4111MblMlll cpaKTopaMlll, KOTOpble CileAyeT nplllHlllMaTb BO BHlllMaH111e, RBilRIOTCR 

cneAyt0~111e: noABeprancR n111 3aRBlllTeilb npecneAOBaHlllRM 111n111 APYrlllM cpopMaM 

nnoxoro 06pa~eH111R e npownoM, a TaK>Ke onb1T ero POACTBeHHlllKOB 111 APY3elll 111 onblT 

IltOAelll, HaXOAR~lllXCR B aHanorn4H0171 c 3aRBlllTeneM c111Tya4111111. Ba>1<Hb1e 3IleMeHTbl, 

OTHOCR~llleCR K c111Tya4111111 B CTpaHe npOlllCXO>f<AeHlllR, KacatOTCR 06~111x co4111a!lbHblX Ill 

non111rn4ecK111x ycnoe111ill, nono>1<eH111R e o6nacrn npae YenoeeKa e cTpaHe; 

3aKOHOAaTeilbCTBa CTpaHbl; nOillllTlllKlll Ill npaKTlllKlll areHTa npeCileAOBaHlllR, oco6eHHO, B 

OTHOWeHllllll Tex IltOAelll, KOTOpble HaXOARTCR B aHailOr1114H0171 c 3aRBlllTeileM Cll1Tya4111111, Ill 

T.A. TorAa KaK cny4a111 npecneAOBaH111R 111n111 nnoxoro 06pa~eH111e e npownoM RBlllillllCb 

6bl cepbe3HblM apryMeHTOB B nOilb3Y nOilO>KlllTeilbHOlll 04eHKlll eepoRTHOCTlll 

803HlllKHOBeHlllR p111cKa npecneAOBaHlllR B 6yAy~eM, OTCYTCTBl!'le TaKOBblX He RBilReTCR 

pewatO~lllM cpaKTOpOM. noA06HblM o6pa30M Ill cpaKT npecneAOBaHlllR B npOWilOM He 

o6R3aTeilbHO RBilReTCR pewato~lllM np111 04eHKe 803MO>KHOCTlll 803HlllKHOBeHlllR 

noeTOpHoro npecileAOBaHlllR, B 4aCTHOCTlll, B Tex Cily4aRx, KOrAa YCilOBlllR B CTpaHe 

npOlllCXO>f<AeHlllR 3Ha41!1TeilbHO 1113MeHlllI1111Cb. 

JAKfll-Ol.IEH~E 

20. B KOHTeKCTe 04eHKlll AOKa3aTeilbCTB 3aRBileHlllR 0 npeAOCTaeneHllllll CTaTyca 

6e>1<eH4a om111Yat0TCR OT yronoBHblX 111n111 rpa>f<AaHcK111x Aen. Oco6eHHO TPYAHO 

AOKa3yeMblMlll RBilRIOTCR cy6beKTlllBHble 3IleMeHTbl, Ill peweH111e OTHOClllTeilbHO 

AOCTOBepHOCTlll XOAaTalllCTBa 06bl4HO He OCHOBblBaeTCR Ha «Heonpoeep>KlllMblX» 

cpaKTax. ,[\OCTaT04HO 4aCTO COTPYAHlllK, np111H111Mat0~111ill peweH111e, BblHY>t<AeH CCblilaTbCR 
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LllCKnl04111Te.nbHO Ha ycTHble yTBep}f<,D,eHLllR 3a~BL11Te.nR Ill npOBOALllTb 04eHKY c y4eTOM 

06beKTLllBHOVl CL11Tya4111111 B CTpaHe npOLllCXO}f<,D,eHLllR 

21. 4TO KacaeTC~ 3.neMeHTa «060CHOBaHHOCTLll» onaceHLll~ CTaTb >KepTBOVl 

npec.neAOBaHLllVl, TO, He B3LllpaR Ha TO, 4TO 04eHKa AaHHOro 3.neMeHTa LllMeeT no 

CyL4eCTBY cneKy.nRTLllBHblVl xapaKTep, OHa He RB.nReTCR LllCKnl04111Te.nbHO 

npeAno.no>KeHLlleM, HO Ill He OCHOBblBaeTC~ Ha CTPOrLllX IOPLllAL114eCKLllX 3aKnto4eHLll~X. 

PeweH111e o «BepoRTHocrn» 111.n111 «B03MO>KHocrn» co6blTLll~ .ne>1<111T rAe-To nocepeA111He 111 

AO.n>KHO OCHOBblBaTbCR Ha npaeoMepHblX np1114111Hax. 

22. C.neAyeT oTMernTb, 4TO e PyKOBOACTBe YBK6 OOH c0Aep>1<111TCR c.neAYtol4ee 

yKa3aH111e: «nocKo.nbKY BblBOAbl COTPYAHLllKa, paccMaTp111eatol4ero Ae.no, no noBOAY 

o6cTORTe.nbCTB Ae.na 111 .n1114HOe ene4ameH111e, KOTopoe Ha Hero npo1113ee.n 3a~B111Te.nb, 

MOryT np111eecrn K npLllHRTLlllO peweHLllR, ~B.nRtol4eroc~ >KLll3HeHHO Ba>KHblM A.n~ .ntoAeVI, 

OH AO.n>KeH no.nb30BaTbCR HacTO~L4LllMLll Kp111Tep111~M111 e AYXe cnpaBeA.n111eocrn 111 

nOHLllMaHLllR». 
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nPL'lflO>KEHL'IE 

KpaTKMM 063op HeAaBHeM cyAe6HOM npaKTMKM 

CoeAMHeHHble WTaTbl: 

B Aene Cny>K6a "1MM1r1rpau1r11r1 1r1 Hawpan1r13ay1r11r1 CWA nporne CTeB"1Ka 
BepxoeHbllll CyA ycTaHoe1r1n 4eTKOe pa3n1r141r1e Me>K,D,y cTaHAapTOM, np1r1MeH"1MblM np1r1 
paccMoTpeH"1"1 Aen o np1r1ocTaHOBKe AenopTa41r11r1 1r1 Aen o npeAOCTaeneH1r11r1 y6e>K"1L1.1a. 
CyA nocTaHoe1r1n, 4TO Ami rnro, 4T06b1 cooTBeTCTBOBaTb ycrnHoeneHHblM Tpe6oeaH"1flM 
Anfl np1r1ocTaHOBK"1 Aenoprn41r11r1, "1HOCTpaHe4 AOn>KeH npoAeM0HcTp1r1poeaTb, 4TO 
«CYLL.leCTByeT BblCOKafl eepos:iTHOCTb Toro, 4TO "1HOCTpaHe4 6yAeT nOABeprHYT 
npecneAOBaH"1flM» B CTpaHe, B KOTOPYIO OH 6yAeT B03BpaL1.1eH; TO eCTb 3aflB"1Tenb 
AOn>KeH npOAeMOHCTp"1pOBaTb «04eB"1AHYIO eepOs:!THOCTb CTaTb >KepTBOlll 
npecneAOBaH"1171». B OTHOWeH"1"1 >Ke CTaHAapTa, np1r1MeH"1MOro np"1 paCCMOTpeH"1"1 Aen 
0 npeAOCTaBneH"1"1 y6e>K"1L1.1a, CYA BblAen1r1n TOT cpaKT, 4TO o6bl4Hafl "1HTepnpeTal..1"1fl 
cTaHAapTa «BnonHe 06ocH0BaHHoro onaceH"1fl» yKa3blBaeT Ha TO, 4TO «B cny4ae, ecn1r1 
06beKT"1BHafl C"1Tya41r1s:i ycTaHOBneHa Ha OCHOBaH"1"1 AOKa3aTenbCTB, HeT 
Heo6XOA"1MOCT"1 AeMOHCTp"1poeaTb, 4TO C"1Tya41r1s:i MO>KeT np1r1eecrn K npecneAOBaH1r1t0; 
AOCTaT04HO npoAeMOHCTp1r1poeaTb, 4TO Cyll.leCTByeT 3Ha4"1TenbHafl eepOflTHOCTb CTaTb 
>KepTeolll npecneAoBaH"1fl». 

3To pa3n"14"1e 6bino ell.le pa3 nOA4epKHYTO BepxoBHblM CyAOM e 6onee no3AHeM 
Aene Cny>K6b1 "1MM1r1rpay1r11r1 1r1 Hawpan1r13ay1r11r1 CWA nporne KaPA03a-<l>oHceKa. B 
AaHHOM Aene BepxoBHbllll CyA, ccbinas:icb Ha 3aKOHOAaTenbHYtO 1r1cTop1r1t0 «AKTa o 
6e>KeH4ax» 1980 r. 1r1 Ha npocrnlll fl3blK AaHHoro AKTa, nOA4epKHyn, 4TO TepM"1Hbl 
«6e>KeHe4» 1r1 «enonHe o6ocHoBaHHoe onaceH"1e» CTan1r1 «HeoTbeMneMolll 4acTbt0» 
npo4eAYP no npeAOCTaBneH"1IO y6e>K"1l1.la "1 4TO Anfl Toro, 4T06bl npoAeMOHCTp"1pOBaTb 
«BnonHe o60CHOBaHHOe onaceH"1e CTaTb >KepTBOlll npecneAOBaH"1171», "1HOCTpaHe4 «He 
AOn>KeH AOKa3blBaTb, 4TO Cyll.leCTByeT BblCOKafl eepos:iTHOCTb TOro, 4TO OH "1n"1 OHa 
6yAeT noAeepraTbCfl npecneAOBaH"1flM e ceoelll POAHOlll cTpaHe». CyAbfl CrneeHc 
3as:ie1r1n, 4TO «Y 4enoeeKa 6e3ycnoeHo MO>KeT 6b1Tb o6ocHoeaHHoe onaceH1r1e 
OTHoc1r1TenbHO onpeAeneHHoro co6b1rns:i, ecn1r1 eepos:iTHOCTb, 4TO TaKoe co6b1rne 
np0"130171AeT, COCTaens:ieT OKOno 50%». Ha OCHOBaH"1"1 TOro, 4TO B «AKTe 0 6e>KeH4ax» 
1980 r. KoHrpecc HaMep1r1eancs:i npeACTaB"1Tb TaKoe onpeAeneH1r1e noHs:irns:i «6e>KeHe4», 
KOTOpoe 6bl COOTBeTCTBOBano npoTOKOny 1967 r., CYA "13Y4"1n "1CTOp"110 Han1r1CaH"1fl 
KOHBeHL..1"1"1 1951 r. "1 nOCTaHOB"1n, 4TO AaHHbllll «CTaHAapT - noCKOnbKY OH 6bln 
OAH03Ha4HO paCTOnKOBaH TeM"1, KTO ero pa3pa6aTblBan, a TaK>Ke TeM"1, KTO 
pa3pa6aTblBan AOKyMeHTbl, KOTOpblM"1 YCTaHaen1r1eancs:i AaHHbllll CTaHAaPT 
onpeAeneHHO He Tpe6yeT OT "1HOCTpaH4a AOKa3aTenbCTB Han"14"1fl BblCOKOlll 
eepOflTHOCT"1 CTaTb >KepTBOlll npecneAOBaH"1171 Anfl BKnl049H"1fl TaKoro 3aflB"1Tens:i B 
KaTerop1r1t0 «6e>KeHe4». TaK"1M o6pa30M, CYA noernpHo nOATBePA"1n CTaHAapT, 
oroeopeHHbllll B Aene CTee1r1Ka, a "1MeHHO, cTaHAapT 113Ha41r1TenbHOl7! eepos:iTHocrn". 

Ben111Ko6p111TaH111si: 

npeAOCTaBnflfl peKOMeHAal..1"1"1 OTHOC"1TenbHO CTaHAapTa AOKa3aTenbCTBa, 
np1r1MeH"1MOro B Aenax, KOTOpble npeAYCMaTp"1BatOT aHan"13 eepoflTHOCT"1 rnro, 4TO 
co6b1rne npo1r130171AeT e 6YAYL1.leM, nanarn nopAOB OTKnOH1r1na np1r1MeHeH1r1e Teem Ha 
«COOTHOWeH"1e eepOflTHOCTelll» (np1r1H4"1n 6onbwe171 eepOflTHOCT"1}, np1r1MeHf1eMbllll B 
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rpa>t<AaHCKVIX Aenax. 0THOCVITenbHO Aena c:t>epHaH.QeC npornB npaBVITenbCTBa 

CVIHranvoa. KOTopoe KacaeTCR 3aKoHa BenV1Ko6pV1TaHV1V1 o npecTynHVIKax, 

CKpblBalOLl..\VIXCR OT npaBOCYAVIR (1967 r.), nopA ,lJ,VlnnoK 3aRBVln, 4TO «B aHrnVllllCKOM 

npaBe He CYLl..\eCTByeT 06Ll..\ero npaBVlna, 4TO, KOrAa CYA. B COOTBeTCTBVIVI c ycTaBOM VlnVI 

HOpMaMVI 06Ll..\ero npaBa, AOn>KeH npVIHRTb BO BHV1MaHV1e TO, 4TO MO>KeT cny4VITbCR B 

6YAYLl..\eM VI o6ocHoBaTb 10PVIAV14eCKV1e nocneACTBVIR c T04KVI 3peHV1R BepoRTHocrn Toro, 

4TO 3TO npOV130lllAeT, CYA AOn>KeH npoV1rHopV1poBaTb nio6yio B03MO>KHOCTb Toro, 4TO 

4TO-TO npOV130lllAeT, TOnbKO Vl3-3a Toro, 4TO waHCbl, 4TO co6b1TV1e npOV130lllAeT, 

He3Ha4VITenbHO HVl>Ke waHCOB, 4TO C06b1rne He npOV130lllAeT. CyA npVIHRn BO BHV1MaHV1e 

OTHOCVITenbHYIO cepbe3HOCTb nocneACTBVllll Toro, 4TO pac4eTbl CyAa OKa>KYTCR 

HeBepHblMVI, VI nOCTaHOBVln, 4TO He 6b1no He06XOAVIMOCTVI AOKa3blBaTb Cyll..\eCTBOBaHVle 

6onbwelll BepoRTHocrn rnro, 4TO nVIL..IO 6yAeT 3aAep>KaHo VlnVI orpaHVl4eHo B 

nepeABVl>KeHVIVI B cny4ae B03Bpall..\eHVIR; AOCTaT04HO 6bln0 MeHbWelll CTeneHVI 

BepORTHOCTVI, HanpVIMep, «AOCTaT04HOe OCHOBaHVle», «BeCKVle OCHOBaHVIR nonaraTb» 

VlnVI «3Ha4VITenbHaR BepORTHOCTb». 

no Aeny P. npOTVIB MVIHVICTpa BHYTpeHHVIX Aen OT VIMeHVI (ex parte) 
WV1BaKyMapaHa, VI no APYrVIM noA06HblM AenaM nanarn nopAOB y4na cepbe3HOCTb 

nocneACTBVllll OWVl604HOro peweHVIR VI npV13Bana npVIMeHRTb MeHee CTpornlll TeCT, 4eM 

CTaHAapT «6onbwelll BepoRTHocrn». nanaTa nopAOB nocTaHOBVlna, 4TO onaceHVle 

RBnReTCR BnOnHe o60CHOBaHHblM B TOM cny4ae, ecnVI Cyll..\eCTByeT pa3yMHaR CTeneHb 

BepORTHOCTVI Toro, 4TO 4enoBeK, B cny4ae B03Bpall..\eHVIR B CBOIO CTpaHy, 6yAeT 

nOABeprHyT npecneAOBaHVIRM no OAHOlll Vl3 npV14VIH, yKa3aHHblX B KoHBeHLIVIVI. 

AecTpamut: 

B Aene 4aH IO KVIH npornB MVIHVICTPa V1MMV1rpayV1V1 VI 3THVl4eCKVIX BonpocoB 

BepxoBHblill CYA ABcTpanVIVI yTBepAVln cTaHAapT, ycTaHOBneHHbllll B Aene OT V1MeHV1 

WV1BaKyMapaHa VI B Aene Cny>1<6b1 V1MMV1rpayV1V1 VI HawpanV1JayV1V1 CWA npornB 

KapA03a-<l>oHceKa, HO npeAn04en npV1paBHV1BaTb ero K TepMVIHY «peanbHbllll waHC». 

CyAbR MalllcOH CKa3an: «KOrAa B COOTBeTCTBVIVI c nono>KeHVIRMVI KOHBeHL..IVIVI CTaTyc 

6e>1<eHL1a npeAOCTaBnReTCR nVIL..IY. KOTOpoe He >KenaeT B03Bpall..\aTbCR B CTpaHy 

npOVICXO>f<AeHVIR B CBR3VI c BnonHe o60CHOBaHHblMVI onaceHVIRMVI CTaTb >KepTBOlll 

npecneAOBaHVllll no npV14VIHaM, yKa3aHHblM B KoHBeHLIVIVI, KoHBeHL1V1elll o6R3aTenbHO 

Y4VITblBaeTCR TOT cpaKT, 4TO cyll..\eCTByeT peanbHbllll waHc, 4TO B cny4ae B03Bpall..\eHVIR 

3aRBVITenb CTaHeT >KepTBOlll cepbe3Horo HaKa3aHVIR, B3blCKaHVIR VlnVI >Ke eMy 6yAeT 

HaHeceH 3Ha4V1TenbHb1ill yll..\ep6». CyAbR ,lJ,oycoH 3aRBVln, 4TO «C L1enb10 yHV1cpV1KaL1V1V1», 

OH npeAn04en 6bl TeCT, B COOTBeTCTBVIVI c KOTOpblM «AnR npV13HaHVIR onaceHVllll CTaTb 

>1<epTBolll npecneAoBaHVllll BnonHe o6ocHoBaHHblMVI AOn>KeH cyll..\eCTBOBaTb peanbHbllll 

waHc 6b1Tb noABeprHYTblM npecneAoBaHVIRM». OH o6bRCHVln, 4TO VIMeeTCR B BVIAY 

He4TO «60nbwee, 4eM npaBAOnOA06Vle», noCKOnbKY «3aRBVITenb MO>KeT VIMeTb BnonHe 

o6oCHOBaHHOe y6e>t<AeHVle, KOTOpoe, Vl3-3a HeVl3BeCTHblX eMy cpaKTOB, MO>KeT 

OKa3aTbCR 6e30CHOBaTenbHblM», B TO >Ke BpeMR AeMOHCTpVlpOBaTb «yBepeHHOCTb» VlnVI 

«Aa>Ke BepORTHOCTb Toro, 4TO onaceHVle onpaBAaeTCR» He Tpe6yeTCR noA06HblM 

o6pa30M CYAbR MaKXblO 3aRBVlff "CoBepweHHO 04eBVIAHblM RBnReTCR TOT cpaKT, 4TO 

OTAaneHHaR BepORTHOCTb CTaTb >KepTBOlll npecneAOBaHVllll AOn>KHa 6b1Tb VICKnl04eHa. 

Ho ecnVI cyll..\eCTByeT peanbHbllll waHc, 4TO 3aRBVITenb noABeprHeTcR npecneAOBaHVIRM, 

TO ero/ee onaceHVIR AOn>KHbl 6b1Tb oxapaKTepV13oBaHbl KaK «BnonHe 06ocH0BaHHb1e» B 

nOHVIMaHVIVI KOHBeHL..IVIVI VI npoTOKOna». 
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KaHa,qa: 

B KaHaAe Anenmu-1L'10HHb1VI CYA s XOAe paccMoTpeHL'1s:t Aena Ll>1<03e¢ MA>KeVI 
nporns ML'1HL'1CTpa 3aHs:iTocrn L'1 1'1MML'1rpaul'11'1 OTKilOHL'1Il TecT Afls:t ycTaHosneHL'1s:t 
«60JlbWeVI sepos:tTHOCTL'1», 3as:tBL'1B npl'1 3TOM: «B COOTBeTCTBL'11'1 c 06U-1enpl'1Hs:ITOVl 
npaKTL'1KOVl TeCT Ha o6beKTL'1BHOCTb He s:IBJls:teTCs:I CTOJlb CTpornM, 4T06bl Tpe6oBaTb 
Hanl'141'1s:t sepos:tTHocrn npecneAOBaHL'1s:t». CyAbs:t MaKrl'1raH npl'1Hs:tn cTaHAapT 
«pa3yMHOVl B03MO>KHOCTL'1», KOTOpblVl 6b1Il npl'1paBHeH K «AOCTaT04HblM OCHOBaHL'1s:IM Afls:t 
onaceHL'1s:I CTaTb >KepTBOVl npecneAOBaHL'1Vl» L'1 K «pa3yMHOVl sepos:tTHOCTL'1» 
npecneAOBaHL'1R ,QaHHas:i apryMeHTaL1L'1s:t 6b1na npl'1MeHeHa B 6onee n03AHeM Aene 
Canl'16bs:tH nporns KaHaAbl, B XOAe paccMoTpeHL'1s:t KOToporo Cl>eAepanbHblVI 
Anenns:tL1L'10HHb1VI CYA yKa3an, 4TO «L'1Cnb1Tb1saeMb1VI cTpax s:isns:ieTcs:i cneACTBL'1eM 
pa3yMHOVl B03MO>KHOCTL'1 Toro, 4TO 3as:tBL'1TeJlb 6yAeT nOABeprHYT npecneAOBaHL'1s:IM 
nocne so3spaU-1eHL'1s:t s cTpaHy csoero npol'1cxo>K,QeHL'1s:t». 
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