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(~~usAID 
' or A.HEPY1KAHCKoro HAPOAA 

Rule of Law Initiative 

nporpaMMa no sepxoBeHCTBY npasa B Ka3aXCTaHe, pea.runyeTC.H 
AMep11KaHCKOH accou11au11el1 iopttcTOB Y1H11u11aT11sa BepxoseHCTBa 
npasa (ABA ROLi), np11 no.LUJ,epw:Ke AreHTcrna CWA no 
Me)K.n:yttapo,n:HOMY pa3BHTHl-O (USAID) . 

.lJ:aHHbitt MaTep11an pa3pa6oTaH 11 113,D,aH np11 no.n:.n:ep)l(Ke AreHTcrna 
CWA no Me)K.n:yHapo.n:HoMy pa3BHTHl-O (USAID). 

ABTOp HeCeT OTBeTCTBeHHOCTb 3a co.n:ep)l(aHHe MaTep11ana, KOTOpoe 
He ofonaTeJlbHO oTpa)KaeT no3HUHIO USAID, ABA ROLI 11n11 
npaBHTeJlbCTBa CWA. 



AMepuKaHCKuu u JWe:>1coyHapodHb1u 63ZnRo Ha 
3aKOH PK 06 ap6umpa:JK'e 
Opoc!Jeccop Xttpo H. AparaKtt 

I. BBe,!J,eHHe 

HacTORW.l1tt OT4eT l1 peKoMeH.uau.1111 npe.unarm-oT aMep11KaHCKl1tt l1 

Me)l(JI.yHapo.UHblH B3fJIH.U Ha KJII-04eBbie acneKTbl 3aKOHa 06 ap6HTpa)l(e (2016) l1 

npoeKTa HOpMaTl1BHOfO nocrnHOBJieHl151 (2021 ). 

np11 IlOLl,fOTOBKe HaCTOHW.ero OT4eTa H peKOMeHLl,aU.HH 51 l13Y4HJI CJieJI.YI-OW.l1e 

l1CT04Hl1Kl1: 

• 3aKoH 06 ap6HTpa)l(e, 2016 r. 
• fpa)l(Ll,attcKHH npou.eccyanbHbIH KO.UeKc PK, 2015 r. (oT,lleJibHbie noJio)KeHHH) 

• fpa)l(,llaHCKl1tt KO,lleKc PK, 1994 r. ( OTJJ,eJibHb1e noJio)Kemrn) 

• PeKoMeH,llau,1-111 H npoeKT Kottu.enu.1-11-1 coBepwettcTBOBamrn B3a11Mo.uei1CTBHH 

CYAOB l1 ap6HTpa)l(eH B pa3peweHl1H KOMMep4eCKl1X cnopoB, 2021 r. 

• 0606w.ett11e cy.ue6HOH npaKTl1Kl1 0 npl13HaHl1l1 l1 l1CilOJIHeHl1l1, OTMeHe 

ap6HTpa)l(HbIX peweHHH 3a 2016, 2017 H l KBapTaII 2018 ro.ua. 

no)KaJIYHCTa, o6paTHTe BHHMattHe, 4TO 51 pa60TaJ1 C HeOcpHU,HaJibHblMH 

nepeBo,llaMH 3THX .UOKyMeHTOB Ha aHfJIHHCKHH 513bIK. nocKOJibKY 3Tl1 nepeBO.llbl MoryT 

6bITb He Ha I 00% T04HbIMH, B03MO)l(HO, 4TO 51 ttenpaBHJibHO noHHJI HeKOTOpbie 

noJIO)l(emrn. 

51 TaK>Ke y4acrnoBaJI 4epe3 Zoom B .UBYX coBew,aHH51X 3KcnepTOB no BonpocaM 

B3a11MoL1,ettcTBHH cy,lloB H ap6HTpa:>Kett B pa3peweH1111 KOMMep4eCKHX cnopos, B Hyp­

CymaHe 20 anpeJIH 2022 rona H B AnMaThI 3 HI-OH51 2022 ro,lla. 

II. Onpe,!1,eJieHHH 

PK: Pecny6JIHKa Ka3axcTaH 

Budb1 ap6umpa:>1ea 

IIuocTpauubiii ap6ttTpa:m: ap611Tpa*, 3ace.ua10w11ii 3a npenenaMM 
Ka.3axcTaHa. 

Me~yuapo)J.Hbltt ap6ttTpa:1K: ap61-1Tpa)I(, 3acena1-0uu1ti B Ka3aXcTaHe, 

COOTBeTCTByeT onpeneJieHl1!0 «MeJKAyttapO,llHbIH» B THnOBOM 3aKOHe. 1 no CYTl1, 

1 TttnoBoi1 3aKOH onpe.ue;rneT TepMHH «Me:>K.nyttapontthIH» cne.D,y1-0w.HM 

o6pa30M: 

Ap6HTpa:>K 51BJI51eTc51 Me)!(,[I.yttapoAHbIM, ecn11: 

(a) CTOpOHbl ap6HTpaJKHOfO cornaweHHH Ha MOMeHT 3aKJII-04eHMR 3TOfO 

cornawemrn HMeI-OT KOMMep4eCKHe npennp1151TH51 B pa3HbIX rocy.uapcrnax; l1Jil1 
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ap611Tpa)K 51Bn51eTC51 Me)K.LI.yHapO,D,HbIM, ec;m CTOpOHhl HaXO.LI.51TC51 B pa3HbIX 
rocynapcTBax mrn, ecm1 0H11 H3 onHoro rocy napcrna, TO 111160 ( l) MecTo ap611TPa)Ka 
HaXO,lJ,HTC51 s LJ.pyroM rocynapcrne, ;u160 (2) cywecrneHHa51 4aCTh o6513aTenhcTB 
LJ.OJJ)l{Ha 6bITh HcnonHeHa s .n.pyroM rocy .n.apcrne. 

BuyTpeuuuii ap6uTpaiK: ap6HTpa)K, 3acenaio1UHH B Ka:mxcTaHe, HO He 
COOTBeTcTByeT onpeaeneHHl-0 «Me)K)l.yHapoJJ,HhlH» B TttnOBOM 3aKOHe. '.fro 
cpaKTl14eCKH 03Ha4aeT ap611Tpa)K, B KOTOpOM (I) o6e CTOpOHhl HM el-OT KOMMep4eCKOe 
npeacrns11TenhCTBO B PK H (2) cywecrneHHa51 4aCTh o6513aTenhCTB ,D,OJl)KHa 6hITh 
11cnonHeHa B PK. 

llHCTHTyUHOHaJihHhtii ap6uTpaJK: B PK 3TO Ha3hIBaeTC51 «nocT051HHhIH 
ap611Tpa)K». l1HCTHTYUHOHaJlbHbIH ap6HTpa)l( npoTHBOOOJIO)KeH ap6HTpa)l(y ad hoc 
(ap6HTpa)K )l.J151 pa3peweHH51 KOHKpernoro cnopa), B KOTOpOM OTCyTcTByeT 
HHCTHTYU110HaJ1bHblH Ha.LI.30p 3a npoueccoM. 

Ilpa606b1e uHcmpyMeHmbt 

IlpoeKT uopMaTHBHbtX noJioJKeuuii: PeKoMeH.LI.aL-lHH H npoeKT K0Huenu1rn 
cosepweHCTBOBaHH51 B3aHMO.LI.eHCTBH51 cy ,lJ,OB H apfo1Tpa)KeH B pa3peweHHH 
KOMMep4eCKHX cnopos, 2021 r. 

EsponeiicKaH KouseuuuH: Esponei1cKa51 KOHBeHU.H51 o Me)K,LI.yHapo,LI.HOM 
KOMMep4eCKOM ap6HTpa)l(e, 1961 r. 

Tunosoii 3aKou: Tttnosoii 3aKOH IOHCl1TPAJ1 o MC)K,lJ,yttapo.n.HoM 
KOMMep4eCKOM ap6HTpa)l(e (2006) 

Hb10-Hop1<:c1<:aH KouseuuuH: KottBeHU.1151 OOH o npH3HaHHl1 11 np11BeJJ,eH1111 
B 11cnonHeHHe HHOCTpaHHhlX ap6HTpa)l(HblX peweHHH (1958) 

(b) O,IJ,HO H3 CJie.LI.yl-01UHX MCCT HaXO,lJ,HTC51 3a npe.n.enaM H rocy ,Ll,apcrna, B 
KOTOpOM CTOpOHbl HMCl-OT CBOH KOMMep4eCKHe npe.n.npH51TH51: 

i. MeCTO ap611Tpa)Ka, ecn11 OHO onpe.n.eneHo s ap611Tpa)KHOM cornaweH1111 111111 
B COOTBeTCTBHH C HHM; 

ii. mo6oe MecTo, r.n.e .LI.OJI)l(Ha 6bITh HcnoJIHeHa cywecrneHHa51 4aCTh 
o6513aTeJ1hCTB no KOMMep4eCKHM OTHOWCHH51M HJlH MeCTO, c KOTOpb!M Hatt6onee TeCHO 
CBH3aH npe.n.MeT cnopa; 111111 

(c) CTOpOHbl npHMO .n.orosopHJJHCh, 4TO npe.n.MeT ap6HTpa)KHOro cornaweHl1H 
OTHOCHTC51 K 6onee 4eM O,IJ,HOH CTpaHe. 

CM. Tl1fIOBOH 3AKOH fOHCl1TPAJ1 0 ME>K,DYHAPOJJ:HOM TOPfOBOM 
AP.6l1TP)J(E, CT. 1(3) (2006). 
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Ap6ttTpa~HaH naJiaTa: CTpyKTypa, co3JJ.aHHa5l B cooTBeTcrn1111 co CTaTbeH 11 
3aKOHa 06 ap611Tpa:>Ke. 

Ap6ttTpa~Hhltt QeHTp Hilil: Ap611Tpa1KHbJH ueHTp «ATaMeKeH» 
HauHOHaJibHOH naJiaTbl npeJJ.npHHHMaTeJieH «A TaMeKeH». 

III. ):(ucKyccuH 

B noc11eJJ.y10meM 06cy1KJJ.eHHH 5I cocpeJJ.OT04YCb Ha AeC5ITH CTaTb»X 3aKoHa 06 
ap6ttTpa1Ke H KJ1l04eBblX sonpocax, OO)J,H5ITbIX B HHX. 3aTeM MHOIO 6yJJ.yT 
npe,Ll.JIO/KeHbl HeKOTOpble peKOMCH,Ll.aUHH ,ll.J15l .ll.aJlbHeHwero paCCMOTpemrn. 

A. CTaTbH 1: Ccl>epa npttMeHeHHH j(oJI~eH JIU 
HHOCTpaHHblH/Me~yHapo)lHblH ap6HTpa~ paccMaTpHB3TbCSI HHa'le, qeM 
'1HCTO BHyTpeHHHH ap6HTpa~? 

3aKOH 06 ap611Tpa1Ke, OOXO)!(e, HCOOJ1b3YCT «O.ll.HOBeKTOpHbIH» 00,LI,XO)], K 
paCCMOTpeHHlO HHOCTpaHHbIX, Me)!(,LI,yHapo,LI,HblX H BHyTpeHHHX apfo1rpa1KeH, 'ITO 
03HaqaeT, 'ITO OH o,LI,HHaKoBo pery m1pyeT see TPH BH)],a apfo1Tpa1Ka. 

Hanp11Mep, opeaM6y11a 3aKoHa 06 ap6HTpa*e rnac11T: 

HacTOHW.HH 3aKOH pery1rnpyer 06mecrneHHb1e OTHowemrn, 
B03HHKa10m11e B npouecce ap6ttTpa1Ka B Pecoy6..1111Ke KaJaxcraH, a 
TaK/Ke nop5I,Ll,OK H yrnoBH5l optt3HaHH5l H 11cno11HeHH5l ap6ttTpa1KHblX 
peweHHH B Ka3axcratte». 

AHaTIOrH'IHO, cTaTb5l I rnac11T: 

HacTOHW.HH 3aKOH op11MeH5leTC» K cnopaM, B03HHKaIOW.HM H3 
rpaJK}J.aHCKHX opaBOOTHOWeHl1H c y4aCTHeM ¢113H4eCKHX 11 (H.!1H) 
10p11)],114eCKHX JlHU, He3aBHCHMO OT MeCTa /KHTeJlbCTBa HJlH MeCTa 
HaxoJKneHH5l cy6beKTOB coopa BHYTPH 11..1111 BHe rocynapcTBa, 
pa3pewaeMbIM ap611Tpa1KeM, ec1111 11ttoe He openycMorpeHo 
3aKOHO.UaTeJlbHhIMH aKTaMH Pecny6.rrnK11 Ka3axcrnH. 

Heo6xon11Mo paccMoTpeTh ,nBa Boopoca: so-nepBbIX, HBJrneTC5l JIH 
.ll.ByxseKTOpHbIH oo,L1,xo.n 6onee op11eMneMbIM ,nn5l PK; BO-BTopb1X, ,LI.a/Ke ecJJtt 
o,nHoBeKTOpHblH no,nxoJ.J. coxpam1.TC5l, c11e,nyer 1111 BHecTH onpeJ.J.eneHHbie yTo'IHemrn 
B 3aKoH 06 ap6HTpa)!(e, 4T06bI H36eJKaTh 4pe3MepHoro BMewarenbCTBa cyaos PK B 
HHOCTpaHHbie ap6HTpa1K11 3a npeaenaMH PK. 

1. Bonpoc .NH: 6yneT JIH nsyxBeKTOpH1>1ii nonxoA 6oJiee 
npueMJieMbIM )lJUI PK? 

c OJ.I.HOH CTOpOHbl, ,ll,ByxseKTOpHb!H OOJ.l,XOJ.l. opHMeH5leT MeJKJ.J.yHapOJ.J.HbJe 
CTaH,ll,apTbl 11 nepeJ.J.OBYlO opaKTHKY K BHyTpeHHeMy ap6HTpa)!(y' H c 3TOH TO'IKH 
3peHttH MOIKeT HMeTb 3¢¢eKT nosb1Wett11si apfonpalKHOH KYJJbTYPbI B PK. 3To TaKJKe 
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MOJKeT npirnecnt BHeWHHX Ha6mo.n,aTenetl K Bhrno.n.y, qrn PK 6onee «.n.pyJKecTBeHHa K 

ap61npa)[(y», qeM .n.pynte IOp11C,Ll,11KU1111 c .Ll.BYXBeKTOpHbIM DO,Ll,XO)J,OM, KOTOpbie 

OTHOC.RTC.R K BHyTpeHHl1M ap611Tpa1KaM MeHee 6JlafOCKJlOHHO, 4eM K 

l1HOCTpaHHbJM/Me)[(,L1,yHapO,ll,HblM apfonpaJKaM.2 

C .n.pyrotl cTopoHbI, Hepe.uKo rocy .uapcrna, oco6eHHO pa3s11sa10m11ecSl, 

npHMeH.RIOT .n.syxseKTOpHbIH no.uxo.u. B Kaqecrne np11Mepa MO/KHO np11secT11 

C1rnranyp, r.ue .uei1cTByIOT oT.n.enbHbie 3aKOHbJ o BHyTpeHHeM 11 MeJK.n.yHapo.n.HoM 

ap611Tpa1Ke, B COOTBeTCTBl111 c KOTOpblMl1 BHyTpeHHHe pewemrn no Bonpocy npasa 

MoryT 6bJTb o6JKaJloBaHbI B cy .n.e, a MeJK)l.yHapo,ll,Hbie 11 11HocTpaHHb1e pewemrn - HeT. 

Teop11n, Jle)[(amaa s ocHose .n.syxseKTOpHoro no.n.xo.n.a, 3aKJlI04aeTc.R B TOM, 4TO 

rocy.ll.apcTBO 6oJlbWe 1a11HTepecosaHo B peryJl11poaaH1111 BHyTpeHHero ap611Tpa1Ka 

(cnophl HCKJ1I0411TeJlhHO MeJK)l.Y CBOHMH rpaJK)J,aHaMH; CM. onpe.n.eJieHHe BbJWe). 

HanpHMep, B OTJil1411e OT MeJK.n.yHapO,ll,HblX KOMMep4eCKHX cnopoB, BO MHOfHX 

BHyTpeHHHX cnopax yqacTByIOT «6onee CJla6bJe» CTOpOHbl, KOTOpbie MoryT 

HYJKJl.aThCSl B .n.onoJlHHTeJlbHOH 3aw.11Te. B xo)l,e ceMHHapa 3 1110H» 2022 ro.n.a MhI 

ycnhilllaJil1 MHoro KpHTHKH s a.n.pec ap611TpaJKa c yqacrneM noTpe611TeneH: H 

«KapMaHHbIX ap6HTpaJKett». focy.n.apcrno, sepOHTHO, HMeeT 60JibWHH HHTepec B 

perynttpoBaHHH TaKHX ap6HTpaJKeH, a TaK:>Ke B Tlll,aTeJibHOM paCCMOTpeH1111 

ap611Tpa)KHblX peweHHH, BbJHeCeHHblX Ha HX OCHOBe. npHHJITHe ,ll,ByXBeKTOpHOfO 

no.n.xo)l.a, npH KOTOpOM K Ha,ll,3opy 3a BHyTpeHHHMH ap611TpaJKaM11 l1 HX peweHH.RMH 

6y.n.yT npHMeHHTbC.R HeCKOJibKO 6onee CTporne CTaH,LI,apTbl, 4eM K 

l1HOCTpaHHbIMIMe)K,LI,yHapo,LI,HblM ap611Tpa1KaM, MO)KeT OKa3aTbC.R none3HbIM 

KOMnpoMHCCHbIM peweH11eM Ll,JI.R PK: ao-nepBbIX, 3TO no1son11T PK noKa3aTb sceMy 

MHpy, 4TO OHa npHH.RJia nepe,ll,OBYIO Me)K.n.yttapo.n.Hy!O npaKTHKY )],JUI 11HOCTpaHHbIX 11 

Me)[()l.yttapo.n.HhJX ap611Tpa)[(ett, TeM caMbIM 3asepHB Me)[(.n.yHapo.n.Hoe coo6mecTBo B 

TOM, qrn PK SlBJIHeTc.R .n.py)KeCTBeHHOH apfonpa)Ky 10p11c.n.11Ku.ttei1. Bo-BTOpblX, 3TO 

npH3HaeT HeK0Topb1e npaKTH4ecK11e pean1111 - HanpttMep, 4TO MHorne cy.n.b11 B PK ace 

eme 4aCTO CKJIOHHbl OTMeH.RTb ap611Tpa)KHhie peweHHJI, 11 4TO noTpe611TeJI11 H .ll.pyrne 

BHyTpeHHHe CTOpOHbJ Hy)K,ll.aIOTC.R B 60JibWeH 3aw,11Te, 4eM HCKyllleHHhie 

MeJK.n.yttapO,ll,HbJe KOMMep4eCKHe CTOpOHbl. 

0.n.HaKo He3aBHCl1MO OT Toro, 6y .n.eT Jil1 np11MeHJ1TbC.R .llByx- HJIH 

o.n.HoBeKTOpHhIH no.n.xon, ap611Tpa)KHbie pewemrn HHKor.n.a He .n.oJI)KHhI no.n.neJKaTb 
nepecMoTpy no cyw.ecrny. 

2 0)lHaKO cne.n.yeT OTMeTHTb, '-ITO OTHOWeHHe rocy.n.apcTBa K 411CTO 

«BHyTpeHHHM» ap611Tpa1KHblM pa3611paTeJibCTBaM MO)KeT HMeTb 3Ha'-leHHe .ll,JI.SI 

KOMnaHHH, paccMaTp11Baiow.11x sonpoc 06 ap611Tpa)Ke B 3TOM rocy.n.apcrne. 

HanpHMep, MHOrne TpaHcHau110HaJlbHbie Kopnopau11H C03.ll,aIOT BHyTpeHHl1e 

.n.otiepHHe KOMnaHHH B CTpaHax, B KOTOpbIX OHH HHBeCTHPYIOT HJIH Be.n,yT 6113Hec, 

HeKOTOpbie l13 3T11X KOMnaHHH MoryT HaXO,Ll,HTbC.R B noJIHOH co6cTBeHHOCTH HJIH no.n. 

KOHTponeM HHOCTpaHHOro IOpl1,L1,11lJeCKOf0 JIHUa. J1106ot1 ap611Tpa1K MeJK.n.y TaKOH 

.ll,04epHeM KOMnaH11ei1 l1 CTOpOHOH, HaXO,ll,RW,eHCJI B CTpaHe, 6y.n.eT ClIHTaTbCR 

BHyTpeHHHM ap6HTpaJKeM. 
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PeKOMeH)laQHSI: 

CTo.n,yMattTe, MO)f(eT Jll1, Y411TbIBa51 o3a6o4eHHOCTb no noBo.n,y 

noTpe611TenhcKoro ap611Tpa)Ka 11 y)Ke cymecTByKn.uee MHeH11e cy.LJ.ett o 

Heo6XO,ll.11MOCTH 6oJlee qacTOtt OTMeHbl ap611Tpa)KHbIX peUieHHH, .Ll.BYXBeKTOpHblH 

no,ll.XO.Ll. 6bITh JlY4Uie .Ll.J151 PK, no Kpai1Hett Mepe, B HaCT051lUee BpeM51. 3aKoH 06 

ap611Tpa)Ke y)Ke np113HaeT, 4TO K 411CTO BHyTpeHHeMy 11 

11HOCTpaHHOMy/MeJK.llyHapO.llHOMY ap611Tpa'IKy .llOJl'/KHbl np11MeH5ITbC5I pa3HbJe 

npas11Jla. Hanp11Mep, CT. 44( I) rnac11T, 4TO «np11 paccM0TpeH1111 cnopa Me'IK.Ll.Y 

<IJ113114ecK11M11 11 (11Jl11) 10p11.L1,11YecK11M11 Jl11UaM11 Pecny6Jl11K11 Ka3axcrnH3 

np11MeH5IeTC5I 3aKOHO.llaTeJlbCTBO Pecny6m1K11 Ka3axcrnH». TaKoe '/Ke npas11no 

.uei1cTByeT 11 s l1H.u1111, r.ue TaK'/Ke np11HHT .usyxseKTOpHbitt no.uxo.u. 

2. Bonpoc .M12: )la~e ecJIH 6y.LJ.eT npttHSIT .LJ.BYXBe1nopHhIH 

no)lXO!l, cJie)lyeT JIH BHeCTH yTo'IHeHHR, lff06hl tt36e~aTh 

t.ipe3Mepuoro BMernaTeJihCTBa cy)loB PK B HHOCTpaHHhle 

ap6HTpa~Hhle pa36ttpaTeJihCTBa? 

3aKOH 06 ap611Tpa)f(e Han11caH T3Kl1M o6pa30M, YTO BCe ero OOJlO)f(eHJ.rn 

0,[lHHaKOBO np11MeHHMbl K ap611Tpa)KHbIM pa3611paTeJlbCTBaM, KOTOpble 51BJl51lOTC51 

HHOCTpaHHbIMl1, Me)f(.llyHapO.Ll,HblMl1 11Jll1 BHyTpeHHHMl1. 4 

B orn11411e OT 3Toro, CT. J (2) T11nosoro 3aKoHa co,LJ,ep'IK11T CJle.n.y10mee 

nOJlO'/KeHHe: «f10JlO)f(eHmI HaCT051lUero 3aKOHa, 3a HCKJll04eHHeM CTaTeH 8, 9, l 7H, 
171, l 7J, 35 H 36, np11MeH5IIOTC5I TOJlbKO B TOM CJlyl..!ae, eCJll1 MeCTO ap611Tpa'1Ka 

HaXO,[!,HTC5I Ha Tepp11TOQH11 ,[l,aHHOfO rocy,[J,apcTBa». f1epe4HCJleHHble CT3TbH KaCalOTC5I 

CJle.n.y10m11x TeM: 

• f1epe.LJ,al..!a ,LJ,eJla B apfonpa'IK 

• 06ecne4HTeJlbHbie Mepbl cy.D,a 

• YlcnonHeHHe cy ,LJ,oM/OTKa3 B 11cnonHeH1111 06ecneL111TenhHbIX Mep, 

npHH5ITbIX ap611Tpa)KHbIM cy AOM 

• 0cHOBaHH51 ,ll,Jl51 OTKa3a B np113H3Hl111 11Jll1 HCnOJlHeHHH ap611Tpa'IKHbIX 

peweHHH 

}J,pyrttMH CJlOBaMH, THnOBOH 33KOH pa3b51CH.lieT, lJTO B rnrrne HHOCTpattttoro 

ap611Tpa)Ka CYLlbI, pacno110'IKeHHbie Ha Tepp11Top1111 rocy.uapcrna, He o6Jla.LJ,aIOT 

IOpHC.D,HKUHett, KpOMe KaK B OTHOWeHHH BbJUieyKa3aHHblX n.HTH nyHKTOB. 

)J.aHHOe pa3b51Cttemie 11ttor,L1.a MO)f(eT oKa3aTbC5I none3HbIM. HanpttMep, KaK 11 

3aKOH 06 apfonpa'IKe, 3aKOH l1H.Ll.1111 06 ap611Tpa)f(e l1 npHMHpeHHH 1996 fOJJ,a He 

3 3TO 6yD.eT C4HTaTbC51 «BHyTpeHHHM ap6i-Hpa)f(eM». Cw. BbIWe YaCTb l, 
«Onpe.n,eJleHH.51». 

4 Cw. 3aKOH 06 ap611Tpa)f(e, npeaM6yJla 11 CT. l, npttBe.D,eHHbJe B TeKcTe Bb1we. 

I 



AMepuKaHCKltU u Me:J1d)yHapooHb1u 63Z!IJJO Ha 
3aKOH PK 06 ap6umpa:J1Ce 
llpo<f>eccop X11po H. AparaKtt 

co.n.ep)KHT 3KBHBaJieHTa CTaTbH I (2) T11nosoro 3aKoHa. B CB513H c 3THM BepxoBHbIH 
cy.n. l1H.ll.HH noc1.J11TaJI, YTO OH snpase aHHym1posaTh ap6HTpa)KHOe pewemi:e, 
BbIHeceHHOe B ap6ttTpa)Ke JTMAC (JlOH)lOHCKHH Me)K)lyttapO)l,HblH ap6ttTpa)KHblH 
cy.n.), 3aceaasweM B JlOH)l,OHe, KOTOpoe 6hIJIO npHH51TO B fl0Jlb3Y HH,ll.HHCKOH 
KOMnaH1111.5 3rn pewett11e, npoT11sope4aw,ee o6w,enpttH51TOMY np11ttu,11ny, cornacHo 
KOTOpOMY TOJlbKO CY.ll.bl MeCTa npose.uettl151 apfonpa)!(a MOryT OTMeH51Tb ap611Tpa)KHbJe 
pewemrn, BhI3BaJIO Kp11T11Ky co scero M11pa 11 cnoco6crnosano ToMy, 4TO Htt.n.1151 
np1106pena penyrnumo oTcTanoii ap611Tpa)!(HOH 1-0pHC.ll.HKU.11H.6 Xorn He noxo)!(e, 
4T06hI cy.u s PK npHwen K TaKOMY )Ke BbIBO.ll.y, 3TOT npHMep H3 l1H.ll.Hl1 MO)!(eT 
cny)Kl1Th npe.ll.ynpe)K.n.eHHeM, oco6eHHO ecn11 cy,nh11 s PK He s noJIHOH Mepe 
pa3611pa10TC5I s Me)K)lyHapO.ll.HOM ap611Tpa)!(HOM npase. 3aTpaThI Ha JJ,06asnem1e 
3KBHBaJieHTa CT. I (2) B 3aKOH 06 ap6I1Tpa)Ke npe)J,CTaBJ15110TC51 MHHHMaJibHblMH no 
cpasHeHHIO c noTeHU,HaJibHOH BblfOJJ.OH. 

PeKoMeHAaUHH 

He3aBHCHMO OT Toro, 6yJJ.eT n11 np11H5IT O.ll.HOBeKTOpHbIH 11n11 
.ll.BYXBeKTOpHbIH OOJJ.XOJJ., paCCMOTpHTe B03MO)KHOCTb )],06asneHl15l cjJopMy JI11pOBKl1, 
aHanorwrnoi1 crnThe I (2) T11nosoro 3aKoHa, 4T06h1 npe.uornpantTb sMewaTeJibCTBO 
cyJJ.oB PK s HHOCTpaHHhie ap6HTpa)KHble pa3611paTeJihCTsa. 

B. CTaTbH 10: C<j>epa KOMneTeuuuu cyAa npu paccMoTpeuuH sonpoca o 
AettcTBHTeJihHOCTH ap6uTpa~uoro cornameuusi 

CT. l 0 3aKotta 06 ap611Tpa)Ke rnac11T: 

CyJJ., B KOTOpbIH no)],aH HCK 0 npe)],MeTe ap611TpalKHOro cnopa, 
HanpaBJI51eT CTOpOHbl B ap611Tpa)K, ec1111 n106a.ll 113 CTOpOH npOCHT 06 
3TOM, He no3JJ,Hee nepsoro 3a51s11ett115! no cyw,ecTsy cnopa, ecnH OH He 
npH3HaeT apfonpa)Kttoe cornawettHe HeJJ.eHcTB11TeJlhHhIM, 
yTpaTl1BW11M c1111y 111111 He fl0)],JIC)KalU11M 11Cf10J1HCHl110. 

DyHKT 53 npoeKTa HopMaTHBHoro nocrnHos11eH115! npe.ll.OCTasm1eT cy.uaM 
ump0Ky10 cso6o.ll.y JJ,eHCTBl1tt npH nposepKe )leHCTBHTeJ1bHOCTl1 apfonpa11rnoro 
cornaweH115!: 

Ecn11, OJJ,ttaKo, cy .llb51 ycrnttos11T, 4TO ap611Tpa)KHOe cornawett11e 
51BJ151CTC51 He)l,eHCTBHTeJlbHblM, yTpaTHBWHM c1111y 1:11111 He 00)],Jle)l(alUHM 
1:1cno11HeH1110 [maK 6 ucxodHOM me Kerne], CY.llb51 He so3spalUaeT HCK HJIH 
OCTaBJI51eT ero 6e3 paCCMOTpeHl1.ll. <Dpma «eCJ111 OH He ycTaHOBl1T» 
03HaYaeT, 4TO s cjJyHKu,1111 cyJJ.a e ceoeM 0¢ui1uw1bHOM Kat1ecmee (T.e. s 

5 CM. ,U:eno Venture Global nporns Satyam Computers Services Ltd (2008) 4 
sec 190. 

6 3TO peweHtte 6bIJIO B KOHC4HOM HTOre OTMeHeHO, KOr ,LI.a B 2015 ro)],y B 3aKOH 
l1H,ll,HH 06 ap611Tpa)Ke H np11M11peHHl1 6bIJ1H BHeceHbl nonpaBKH. 



AMepuKaHCKuu u Me:Jl(·oyHapooHblU 63Z.7f/O Ha 
JaKOH PK 06 ap6umpa:»ce 
Ilpo<t>eccop X11po H. AparaKH 

CHJlY co6CTBeHHOH ofol3aHHOCTtt) BXO.llHT onpe)J,eJieHtte Toro, 51BJI51eTC51 

n11 cnop ap611Tpa6eJihHLIM 11ntt HeT, a TaK)l<e onpe.n:eneHtte Han11q1151 

OCHOBaHMH, YKa3aHHblX B CTaTbe 52(2) 3aKOHa 06 ap6ttTpmKe, ,ll,JUI 

OTMeHbl ap611Tpa)l(HOfO peweHI151 I1 OCHOBaHMH, YKa3aHHblX B CTaTLe 

57(1)(2)3aKOHa 06 ap611Tpa)l(e, ,ll,JUI OTKa3a B nptt3Hamrn H HCOOJlHeHHH 

ap611Tpa)l(HOro peweHH51. 

3TOT acneKT 3aKoHo,n:aTenbCTBa PK B u:enoM cooTBeTcTByeT Me)l(,n:yHapO.ll.HOMY 

npaBy 11 qacTO BCTpeqaeTC51 B HaU:HOHaJlhHOM 3aKOHO.ll,aTeJ1bCTBe. Hanp11Mep, CT. Il(3) 
Hhlo-HopKCKOH KOHBeHu:1111 npe.ll,ycMaTp1maeT: 

CyJJ. rocy.n:apcrna-yi-iacTHHKa, paccMarp1ma51 HCK no .n:eny, B 

OTHOWemm KOTOporo CTOpOHbl 3aKJ1l04HJIH cornaweHHe no CMbJcny 

HaCT051lll,eH CTaTbH, .llOJl)l(eH no npocb6e O)J,HOH 113 CTOpOH nepe.n:aTb ero 

B ap611Tpa)I(, ecn11 TOJibKO OH He ycTaHOBHT, lJTO yKa3aHHOe cornaweH11e 

51Bn51eTc51 Henei1cTBHTenLHhlM, yrpanrnwttM c11ny 11n11 He nonne)l(alllHM 

HCOOJ1HeHl1lO. 

CT. 8( l) T11nosoro 3aKoHa TaK)l(e npeJJ.ycMaTp11saeT: 

Cy.n:, B KOTOpblH no.n:aH HCK no )l,eny, KOTOpbIM 51BJ151eTC51 npe.n.MeTOM 

ap6ttTpa)l(H0fO cornaweHH51, )J,OJl)l(eH, eCJIH CTOpOHa npoCHT 06 3TOM He 

no3,n:Hee, 4eM nptt npe.n:crnsneHHH csoero nepsoro 3mrnneH115! no 

cyw.ecrny cnopa, HanpaBHTh cTOpOHhI s ap6ttTpa)I(, ecn11 OH He 

ycTaHOBHT, 1ITO cornaweHHe 51BJ151eTC51 HeAeHCTBHTeJlhHhIM, 

yTpaTHBWHM c11ny I1J1l1 He nOJJ.JJe)l(aUJ,HM l1COOJ1HeHI1lO. 

OnHaKo cymecrnyeT p11cK, CB.R3aHHhIH c pa3peweHHeM CY.llY nposo)l,HTL 

nneHapttoe 3aCe)J.aHHe HJ111 npoBeCTH TW,aTeJlbHblH aHaJll13 Jl,eHCTBHTeJlhHOCTH 

ap611Tpa)l(Horo cornaweHtt51 )l.O ero npttse)l.eH11.R B 11cnonHeH11e. Bo-nepBbIX, ecJI11 

HaU:HOHaJibHbie cy )l,hl He 51BJ151lOTC51 CTOpOHHHKaMH ap611Tpa)l(a HJII1 He 3HaKOMbI c 

Me)l()l,yHapo.n:HhlMH HOpMaMH, KaCalOW,HMHC.R ap611Tpa)l(a, TaKa5! nposepKa MO)l(eT 

npttBeCTH K HeHy)i(HhlM 3a)l.ep)l(KaM B npl1H51THH peweHHH 0 )l,eHCTBHTeJibHOCTH. 3TO 

TaK)l(e MO)l(eT np1mecn1 K yMeHbWeH1110 Kon11tJecTsa cnopos, nepe.n:aaaeMLIX B 

ap6mpa)I(. Bo-BTOphIX, TaKoH nepecMoTp HapywaeT np11Hu:11n kompetenz-kompetenz, 
B COOTBeTCTBHH c KOTOpb!M ap611Tpbl o6na)l.alOT KOMneTeHu:11ei1 onpeneJI51Th CBOlO 

co6crneHHy10 10p11c)J,11Ku,mo. CT. 20( l) 3aKoHa 06 ap6l1Tpa:>Ke 7 BKJII04aeT s ce6.R 

np11Hu.11n kompetenz-kompetenz cne.n:y1-0w,HM o6pa3oM: 

Ap611Tpa)I( caMOCT051TeJlbHO pewaeT sonpoc 0 npHH5!THH HJ1I1 OTKa3e B 

lOpHC,ll,HKLl,HH (He3aBI1CHMO OT TOro, Bnpase OH HJlH HeT) paccMaTpttBaTb 

nepe,ll,aHHblH eMy cnop, B TOM 4HCJ1e B cnylfa.Rx, Korna O,ll,Ha 113 CTOpOH 

7 Cw. TaK)l(e n. 18 npoeKTa HOpMaTHBHLIX nono)l(ett11i1 ( «Ap611Tpa)I( [TaK B 

HCXO,ll,HOM TeKcTe] CaMOCTO.RTeJibHO pewaeT, HMeeT JIH OH IlOJIHOM04I1R 

(10pttC)l,I1KU:I1lO) paccMaTpHBaTb nepe)J,aHHhlH eMy cnop, B TOM 4HCJie B cJiytJaRX, KOfJl,a 

OJI.Ha 113 CTOpOH B03pa)l(aeT nponrn ap6HTpa)l(HOfO pa36ttpaTeJibCTBa Ha OCHOBaHHH 

He.n.ettCTBHTeJibHOCTH ap611Tpa)l(HOro cornaweHH.R» ). 



AMepuKaHCKUU u MeJ1COyHapoOHb1u 632'7RO Ha 
3aKoH PK 06 ap611mpa:>1Ce 
npocpeccop Xttpo H. AparaKH 

B03pa:tKaeT npOTHB ap611Tpai!<HOro pa36HpaTeJ1bCTBa B CB}l311 c 

He,neMCTBHTeJ1bHOCTblO ap6HTpa)l{H0fO cornaweHWI •.• 

B CB5!3H c :JTHMH p11cKaM11 JaKoHo,naTeJJbCTBO HeKoTopbIX cTpaH nb1TaeTC5! 

orpaHH4HTh nposepKy cy JJ.OM JJ.eMCTBHTeJJbHOCTH ap611Tpa)l{HOH orosopK11. Hanp11Mep, 

BO <l>paHI~HH H HeKOTOpbIX JJ.pyrnx CTpaHaX cy Jl.bl nepe.naIOT ,ll,eJia B ap611Tpa)I{, eCJIH 

TOJlbKO ap611Tpa)l{HOe cornaweH11e He 51BJI51eTC5! «RBHO He,l1.eHCTBHTeJibHbIM»8 HJIH ecm1 

He 51CHO, 6e3 Heo6XO,Il,HMOCTH c6opa .n.onOJJHHTeJJbHbJX ,Il,OKa3aTeJibCTB, HMeeTC51 JlH 

,Il,eHCTBHTeJihHOe ap611Tpa)l{Hoe cornawem1e (Hanp11Mep, ecn11 cornaweHHe He 

JaKJIIOlleHo B nHCbMeHHOH cpopMe). HeKOTOpbie 113 :JTHX cTpaH TaK)l{e cne.nyioT 

T11nos0My 3aKOHY s 6on&WHHCTBe JJ.pyrnx acneKTOB 11 paccMaTpHBaIOTCR 

lOHCl1TP AJl KaK 10p11c.n.11Ku1111 T11nosoro 3aKoHa. 

l1H,Il,1151 }JBJI51eTC51 eme O,ll,HHM npHMepoM Toro, YTO HHor.n.a MO)l{eT nOHTH He TaK, 

ecJIH He npoRCHHTb HaMepeHHe, JJe)l{aW,ee B OCHOBe CTaTbH 10. 3aKOH l1H,ll,Hl1 06 

ap6HTpa)l{e l1 npHMHpeHHH 1996 ro.n.a CJJe,Il,OBaJJ 00,ll,XO,Il,Y CT. 10 3aKOHa 06 ap611Tpa)l{e 

11 cT. 8(1) T11nosoro 3aKoHa. CyA&I nposo,QHJIH wHpoKoMacwTa6ttoe paccne.nosaHHe 

,Il,eMCTBHTeJ1bHOCTH ap611Tpa:>KHOro cornawemrn AO npHBe,ll,eHl151 ero B HCOOJIHeHHe, 

\ffO C03,Qasano orpOMHble 3a,Qep)l{Kl1 H npHBO,Il,HJJO K TOMy, l!TO MHOrne ap611Tpa)l{Hble 

cornaweHHH He 11cnonHHJJMCb. C11Tyau11H He MeHHJiach AO 2015 ro,Il,a, no Ka B 3aKoH 

l1H,ll,HH 06 ap6HTpa)l{e H npHMHpeHHH He 6bIJIH BHeceHbI nonpaBKH, cornacHO KOTOpbIM 

CYAbI MoryT np113HaTb ap611Tpa)l{HOe cornaweH11e HeL1,eHCTB11Te11&HbIM, TOJibKO ecn11 

OHH o6Hapy)l{aT, YTO «primafacie ap611Tpa)l{HOro cornaweHl15I He cyw.ecrnyern. 3TO 
aHaJIOrHYHO cppaHUY3CKOMY CTaH,Il,apTy «HBHOH He,QeHCTBl1TeJ1bHOCT11». 

CWA 51BJJ511QTCH 3,Qecb l1CKJ11Dl!eH11eM, nocKOJibKY, xorn OHl1 11 cne,Il,yIOT 

np11mmny ,Il,eJIHMOCT11, OHH He cne)l,y!DT np11Hu110y kompetenz-kompetenz. CornacHo 

ycTO.SIBWeMyc51 aMepHKaHCKOMY 3aKOHO,QaTeJibCTBy, £Y.!Th! o6JJaLl,aIOT IOpHC,Il,HKUHeH 

BblHOCHTb peweHHH 0 ,Il,eMCTBHTeJibHOCTH ap611Tpa)KHOH orosopK11; ap611Tpbl MOryT 

BblHOCHTb peweHHH TOJlbKO 0 Ll,eHCTBl1TeJibHOCTl1 6onee Kpynttoro cornaweHH51, B 

KOTOpOM CO,ll,ep)l{11TC51 ap6HTpa)!(HaH OfOBOpKa. Ha npaKTHKe, OLl,HaKO, npHHUHn 

kompetenz-kompetenz see ew.e 6onee HJJH Mettee co6JJ1DJ1.aeTCR s CWA, noCKOJibKY 

no)J,aBJI51IOIUee 60Jibllil1HCTBO HHCTHTYUHOHaJibHbIX npaBHJl npe.nycMaTpi-rnaeT, YTO 

ap6I1Tpa)I{ MO)}(eT BblHOCHTb peweH11e 0 CBOeH co6cTBeHHOH IOp11CJ1.HKU,11H. Hanp11Mep, 

npas11no R-7 PernaMeHTa KOMMepYecKoro ap611Tpa)}(a AMep1.maHCKOH ap6HTpa)}(HOH 

accou11au1111 npe,Il,ycMaTp11BaeT cneD,yI-Ow.ee: «Ap611Tp 11MeeT npaso BbIHOCHTb 

perneHHe 0 CBOeH co6cTBeHHOH 1-0pHC)l,HKU,1111, BKJIIOl!a51 JIIQ6bie B03pa)l(emrn 

OTHOCHTeJibHO cymecTBOBaHH51, ccpepbl ,Il,eHCTBl151 HJ111 ,a,eHCTBHTeJibHOCTH 

ap611Tpa)}(Horo cornawemrn MJIH ap6ttTpa6eJibHOCTH nio6oro HCKa HJIH scTpe1rnoro 

ttcKa». KpoMe Toro, MHorne ap611Tpa)}(Hb1e cornawemrn co,Il,ep)}(aT aHanorwmoe 

noJIO)!(eH11e. BepxoBHbIH cy.n CWA pa3bHCHl1JI, 4TO 4aCTHbJe CTOpOHbI MoryT 

BKJll04aTb TaKHe noJJO)!(eHH5! B CB011 norosopbl (113BeCTHble KaK «OrosopK11 0 

,a,enernposaH1111 nonHOM0411H» ), 11 4TO OHH 6y ,a,yT co6nionaTbC.SJ no Tex nop, noKa 

8 rpa)}(,lJ,aHCKHH npoueccyaJibHblH KOJJ.eKC <l>paHI~HH, CT. 1448. 



AMepuKaHcKuu u MeJ1CoyHap0<JHb1u a3z,rno Ha 
3aKOH PK 06 ap6umpaJ1Ce 
ITpoct>eccop Xttpo H. AparaKtt 

HaMepem1e CTOpOH .nenernposaTb OOJIHOMOYIU! 00.ll,TBep)l(.ll,aeTC5! <OICHhIMM H 

y6e.ru1TeJibHbIMH» .ll,OKa3aTeJibCTBaMH. 
9 

9 
3To OTJIHYaeTC5! OT Tpa.ll,1-'IU,HOHHOro 6peMeHH )lOKa3bIBaHH5! B rpa)l(;:taHCKHX 

;:teJiax, KOTOpoe 3aKJilOYaeTC5! B )lOKa3aTeJ1bCTBe npeTeH3HH TOJ1bKO «nepesecoM 

.ll.0Ka3aTCJlbCTB». 

I 



AMepuKaHcKuit u Me:J1CoyHapooHb1ti a3z.7J10 Ha 
3aKoH PK 06 ap6umpa:J1Ce 
ITpocpeccop XMpo H. AparaKM 

PeKoMettllaU.HSI .NH: 

06ecne4em1e Ha.UJie)J<aW,ett nepe.ua411 JJ,eJI s apfonpmK sa:>KHO AJIR pa3BHTJrn 

ap6Jnpa:>Ka, 11 3TO MO:>KeT 6b1Tb oco6eHHO aKTyaJihHO B PK, ec1111 cy .Ub11 y:>Ke CKJIOHHhI 

np113ttasaTb ap611Tpa:>KHh1e cornawett115! 11 peweHl151 tte.n.ettcTBHTeJibHhlMH. 

PaccMoTpeTh sonpoc o ueJiecoo6pa3ttocT11 nepecMoTpa CT. 10 3aKotta 06 

ap611Tpa:>Ke, 4T06h1 yT04Hl1Th, 4TO np11 npe.Ub5!BJiett1111 ap611rpa)!(ttoro cornawett115! 

CY.El .[lOJI)!(eH nepe.[laTb .[leJIO B ap611Tpa)K, eCJil1 TOJlbKO OH He ycTaHOBl1T, 4TO «np11 

OTCYTCTBl111 J!OKa3aTeJ1bCTBa B nOJib3Y npoTHBHOfO - ap611Tpa:>KHOfO cornawemrn He 

cymecTsyeT» 111111 4TO ap611Tpa)!(HOe cornawemrn <<.sIBHO HeJ!eHCTBHTeJibHO», 11JI11 

CJIOBa attaJIOfl14HOfO CO,LI,ep)!(aHHR. 

B KaYecrne aJihTepHaTHBhI npoeKT HopMaTHBHoro nocraHOBJiemrn Mo:>KeT 

YT04Hl1Tb Y3KHH Kpyr .ueJI, B KOTOpblX CY LI. MO:>KeT OTKa3aTb B HCOOJIHeHHH 

ap611rpa:>KHOfO cornawemrn Ha OCHOBaHHH Toro, 4TO OHO «HeLJ,eHCTBHTeJibHO, 

yTpanrno CHJIY HJlH He noLJ,Jie)!(HT HCOOJIHeHHlO». 0HH AOJI)!(Hbl 6h!Tb orpaHH4eHbl 

51BHblMl1 cJiy4aRMH, KOf)la MO)!(HO CLJ,eJiaTb BbIBO.Ll, He np116eraR K onpe)leJleH11lO 

.LlOCTOBepHOCTl1 11Jll1 c6opy .uonoJIHHTeJlbHblX ¢aKTOB, 4TO ap6inpa)!(HOe 

cornawett11e He cymecrnyeT. J1106oe npyroe 11ccJienosatt11e LI.ei1cTB11TeJihHOCT11 11n11 

HCTIOJlHHMOCTH ap611Tpa)!(HOfO cornaweHH51 npOTl1BOpe4!1T np11Hu11ny kompetenz­
kompetenz, 3aKpenJieHHOMY B CT. 20( I). TIOCKOJlbKY 3TO 4pesaTO TeM, 4TO CY LI. MO)!(eT 

peWHTb, 4TO cornawett11e 51BJlReTCH He)l.eHCTBHTeJlbHblM, Lt,a:>Ke eCJlH ap6ttTpbl 

npHWJIH 6bl K Bb!BO)l.y, 4TO OHO TaKOBblM He RBJlReTCR (11m1 Hao6opom). 

Pa3Jil14He, npose,UeHHOe B npoeKTe HOpMaTHBHblX OOJlO)!(eHHH Me)!(,Uy 

«He,ll.eHCTBHTeJlhHbIM» 11 <<He3aKJll04eHHblM» ap611Tpa)KHhlM cornaweHHeM, MO)KeT 

,[l,aTb raKoe pa305!CHett11e. Hanp11Mep, n.19 rnac11T: 

He,nettCTBHTeJibHOCTb ap611Tpa)!(HOro cornaweHHR CJie.n.yeT OTJitt4aTb OT ero 

He3aKJil04eHHOCTH. CTOHRTHe He3aKJll04eHHOfO .n.orosopa 11 ero OTJIH4He OT 

tte.n.eticrs11reJihttoti caenKH yxoa11r KOpHHMH s cy,[l,e6tty10 npaKTHKY Ka3aXcTaHa, 

KOTOpaR HCXO)J,11T 113 pa3rpaHJ1liemrn He,QeHCTBHTeJibHblX CAeJIOK 11 He3aKJilOl.JeHHblX 

cornawett11ti, npH3HaBaR, 4TO tte3aKJilOl.JeHHhie cornaweHHH He nopO)KJJ.alOT 

npaBOOTHOWeHHH 11 B 3TOM CMblCJie He Tpe6ylOT cy JJ,e6Horo np113HaHl151 

He3aKJilO'-leHHOCTH H He MoryT 6b1Tb npH3HaHbl He,QeHCTBHTeJibHbIMH. 

Bo3MO)!(HO, Bhl5!CHem1e cy )laM11 Toro. 51BJI5leTcR 1111 ap611Tpa)KHOe 

. cornaweHHe «He,QeHCTBHTeJibHblM, yrpanrnWHM CHJlY HJ111 He no.une:>KalUHM 

HCOOJlHeHHlO» B COOTBeTCTBHH co CT. I 0 CJie,QyeT orpaHl1411Tb BbUICHeH11eM Toro, 

RBJ1ReTC5I Jll1 cornawett11e «He3aKJll04CHHbJM», TeM caMblM Tpe6yR, 4T06bI 

onpe)leJieHH51 0 ,nel1CTBl1TCJlbHOCTH, 11CTC4CHHl1 cpoKa )leHCTBl1R 11Jll1 

HeB03MO)KHOCTl1 11cnonHeH115l ttanpaBJl51JlHCh ap611TpaM. Bo 1136e)KaHiie nyTaHl1UbI 

3TO MO)!(HO 6bIJ10 6bl 4eTKO yKa3aTb B CT. l 0 HJIH )l,OilOJ1HHTeJlbHO nO,LI,4epKHYTb B 

npoeKTe HopMar11sttoro nocTaHOBJ1ett11R. 

PeKoMettt.J.aU.HSI N!!2: 



A.'WepuKaHcKuil u Me:JK'oyHapooHbtil GJZ.7Ro Ha 
3aKoH PK 06 ap6umpa:Hi:e 
TipocI>eccop X11po H. AparaKH 

Ecm1 Heo6xo.ru1Mo ttcnoJib30BaTh .usyxseKTopHbIH no.uxo.u, paccMoTpttTe 
Bonpoc 0 TOM, cne.uyeT JlH npttMeHSITb CTaH,ll,apT <OIBHOH He,ll,eHCTBHTeJlbHOCTH» HJlH 
«prima facie» TOJlbKO K HHOCTpaHHOMY 11 Me)K)l,yHapO)l,HOMY ap6HTpaJKy, n03BOJ15151 
cy.uaM npOBO)l,HTb 6onee Tlll,aTeJlbHYJO nposepKy )l,eHCTBl1TeJ1bHOCTH BHyTpeHHHX 
ap611:Tpa)KHbIX cornaweHHH. 

C. CrnTbH 10 u 27: ecJJH B ap6uTpaJKHOM cornarnettuu He yKa3aH 
ap6uTpa'.IKHbIH opraH 

CornacHo 3aKoHy 06 ap6HTpa)Ke, ecn11 cTopoHbl (I) pewttnH nepe.uaTh csoi1 
cnop B ap6HTpa)KHblH opraH, HO (2) He yKa'.3aJIH ero Ha3BaHHe, TO 3TO BJ1e4eT 3a co6oi1 
,ll,Ba nocne,ll,CTBH51 (eCJ111 TOJlbKO cnop He peryn11pyeTC5! EsponeHCKOH KOHBeHUHeH). 

Bo-nepBbIX, ap6HTpmK ,ll,OJl/KeH BepHyTb 11CK B COOTBeTCTBHH co CT. 27(1)(2), 
KOTOpa51 rnaCHT: 

Ap611Tpa1K ,ll,OJl)KeH BepHyTb 11CKOBOe 3a51BJ1eHHe, ecnH: ... 11CKOBOe 
3a51sneH11e no.uaeTC51 B ap6ttTpa)K, He yKa3aHHhIH B ap6ttTpa)KHOM 
cornaweHHH. 

Bo-BTOpbIX, cy .u He MOJKeT nepe.uaTb )l,eno B ap611Tpa1K B cooTBeTCTBHH co CT. 
10. 3To CB513aHo c TeM, 4To, cornacHo n. 20 npoeKTa HopMaTl1BHoro nocTaHosneHtt51, 
ap6ttTpa)KHOe cornaweHtte, B KoTopoM He «onpe.ueneH ap6ttTpa)KHhIH opraH, B 
KOTOpbIH CTOpOHbl o6513aJ111Cb nepe.uaTb cnop, KOTOpb!H y)Ke B03Hl1K 11J1H MO)KeT 
B03HHKHYTh», «C411TaeTc51 He3aKJIJOYeHHhIM». Ecntt ap6ttTpa)KHOe cornaweHtte 
C4HTaeTC51 «He3aKJ1fOYeHHbIM», TO, C!leOoeame!lbHO, OHO 51BJ151eTC51 
He)l,eHCTBHTeJlbHbIM, 11 cy .ll He MO)f(eT np11BeCTl1 ero B l1CTIOJ1Hem1e B COOTBeTCTBl1H co 
CT. 10. 

npo6JleMa 3aKJ1J04aeTC51 B TOM. 4TO CTOpOHbl, KaK 113BeCTHO, COCTaBJ151lOT 
ap6ttTpa)KHb!e cornaweHl151 He COBCeM KOppeKTHO. Hepe,ll,Kl1 cny4al1, Kor.ua CTOpOHbI 
cornawaJOTC51 Ha HHCTHTYU110HaJ1hHblH ap611Tpa)f(, a 3aTeM onycKaJOT Ha3BaHtte 
y4pe)K,lleHtt51. l1Hor,lla, ecn11 pe4b 11.ueT 06 o4eHh crnpoi1 ap611Tpa)KHOH orosopKe 
(HanpttMep, B .uoroBopax 4apTepa, .uorosopax .uonrocpo4HOH apeH,llbI), yKa3aHHoe 
y4pe)K,lleHtte MO)KeT y)l(e He cymecTBOBaTb. 8 ,n,pyrnx cnyYa51X CTOpOHbl HeTOYHO 
onttchrnmoT npe.unonaraeMoe yYpe)f(,ll,eH11e (Hanp11Mep, «ap611Tpa)K s BhICOKOM cy.ue 
J1oH,LJ,OHa», a He B JlMAC). B 3THX cnyYa51x MOJKeT 6bITb 6bI none3Ho, YT06h1 cy.n.h1 
HMeJlH npaso TOJlKOBaTb H 3anOJ1H51Tb npo6eJ1bl B ap6ttTpa)KHOM cornaweHHH, a He 
BblHOCHTb peweHtte 0 TOM, YTO ap6HTpa)f<HOe cornawem1e He 6b!J10 «3aKJ11-04eHO». 
HanpttMep, B CWA. ecn11 B ap611Tpa)KHOH orosopKe yKa:JaH KOHKpeTHbIH ap6ttTp 11n11 
y4pe)K,ll,eHHe, KOTopoe y)Ke He,ll,OCTYOHO, 3TO He .uenaeT orosopKy He,lleHCTBHTeJlbHOH. 
BMeCTO 3Toro cy.u MO:a<eT Ha3Ha4!1Th .upyroro ap611Tpa 11n11 y4pe:a<.ueH11e. 

B ,n,enax, perym1pyeMbIX EsponetlcKoH KOHBeHu11ei1, y)f(e cymecrnyeT npouecc 
paCCMOTpeHl151 OO,ll,06Hb!X Cl1TyaU11H. 1

0 npo6neMa 3UKJll-04UeTC51 B TOM, 4TO MHOrtte 
Me)K,ll,yHapOJJ.Hble H 11HOCTpaHHble ap611Tpa)f(H (11 see BHyTpeHHHe ap6HTpa)KH) He 

1° CM. nyHKT 21 npoeKTa HopMaTHBHhIX nono)KeHttH. 
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no.n.na.ll,aIOT no.ll, .ll,eHcTBHe EsponeHcKOH KOHBeHUHH. Cne.ll.OBaTeJihHO, .ll.1151 TaK11x 
ap6HTpa:IKHhIX pa36HpaTeJihCTB MO)KeT 6b!Tb none3HO C03.l1,aTh npol(e.ll,ypy, 
aHanornYHYIO TOH, YTo onttcaHa B KottseHL.1,1111. 

TaK*e ropa3.l1.0 'fame cTopOHbI nepe.ll,aIOT caott 6y.l1.ym11e cnopbI B ap6ttTpa*, 
He YTOllH5151, npe.ll,nonaraeTC51 1111 HHCTHTYUHOHaJlhHbIH ap611Tpa)l( HJ1H ap611Tpa)l( ad 
hoc (ttanpttMep, «CrnpOHhl cornacHbI nepe.ll,aTb ace cnopbI B ap6ttTpa)K B 
Ka3axcTaHe» ). Cne.n.cTBHeM CT. 27( I )(2) H n.20 L\JlR TaKHX cnyqaes RBJlReTCR 
cne.l1,y10mee: nocKOJlbKY y4pe)K.lJ.eH11e He 6hrno Ha3BaHo, mD6oe cornarneHHe o 
nepe.ll,aYe cnopa B HHCTHTYUHOHaJlhHhIH ap6HTpa)K 6y )J.eT CllHTaTbC51 «He 
3aKJIIO<IeHHhIM», a TO speM51 KaK n106oe cornaweHHe o nepe.ll.aI.Je s ap6HTpa)K ad hoc 
(KOTOpblH He Tpe6yeT yKa3aHH51 yype)K)J.emrn) He 6y.l1,eT 3aTpoHyTO. 
CTpe.D.nonO)KHTeJlbHO, 3TO npHBe.LleT K TOMY, 4TO cnop 6y ,L\eT nepeaaH s ap6ttTpa)K ad 
hoc. 

Ho :)To, sepo51THO, npoTttsonono)KHO TOMy, 1.JeMy .ll.OJl)KHO cnoco6cTBOBaTb 
3aKOHO,D.aTeJlbCTBO, nocKOJlbKY HHCTHTYUHOHaJibHbIH ap6HTpa)K npe.l1,n04THTeJlbHee 
ap6HTpa)Ka ad hoc (oco6eHHO ecJIH ueJib COCTOHT B TOM, 4T06bI CO,LJ,eHCTBOBaTb 
pa3BHTHIO KYJlbTypr,1 ap611Tpa)Ka s PK). no 3Toi1 npH4HHe a nenax, peryIIttpyeMbIX 
EsponeHCKOH KOHBeHU,HeH 0 MC)K,QyHapO.ll,HOM KOMMep4eCKOM ap6HTpa)Ke 
( «Esponel1cKa51 KOHBeHUHR» ), MO)KeT 6b1Tb noJie3HbIM: (I) o6R3aTb Ap6HTpa)KHbIH 
ueHTP Hnn1 I nepe.ll,aBaTb )J.eJIO B HHCTHTYU110HaJibHblH ap6HTpa)i( (a He pa3pewaTb 
eMy BbI6HpaTb Me)KJlY 3THMl1 ABYM51 BH,D.aMH ap611Tpa)Ka) H (2) Ha,[{eJll1Tb 
Ap6HTpa)KHbIH ueHTp fl0J1HOM04l151Ml1 110 BbI6opy COOTBeTcTByIOw,ero ap6!1Tpa)KHOrO 
yYpe*.n.emrn. 

11 PK yse)J,OMHJla OOH, YTO <«pyHKUHH, H3JIO)KeHHbie s CTaTbe IV 
EsponelAcKott KOHsem.1,HH, BbmoJIHRIOTCH Ap6HTpa)KHbIM ueHTpOM Hnn PK». CM. 
n.21 npoeKTa HOpMaTHBHb!X OOJIO)KCHHH. 
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PeK0Meu11.aum1 .NH: 

f10L1,yMai1Te, c11eL1,yeT 1111 BHOCHTb nonpaBKl1 B 3aKOH 06 ap611TpaJKe 11/111111 
1

: npoeKT HopMaTHBHoro nocTaHosnemrn, 4T06bI npeJlyCMOTpeTb npouecc, 

· aHa11orn4HbIH CT. IV EsponeticKoti KOHBeHu1111 B cny4aRx, KOr.ll,a Esponel1cKaR 

KOHBeHU115l He np11MeHHMa. 3TO 6yL1,eT cnoco6CTBOBaTb pa3Bl1Tl1l0 ap611TpaJKHOro 

npouecca, nOCKOJlbKY Il03BOJ111T 1136eJKaTb pe3yJ1bTaTa, npe.ll,yCMOTpeHHOro n. 20 
npoeKTa HopMaTHBHoro nocrnttos11ett11R 11 cT. 27( I )(2) 3aKotta 06 ap611TpaJKe - a 

HMeHHO, I.JTO ap611TpaiKHOe cornaweHHe He 6b!J10 <<3aKJ1!04eHO». 

KpoMe Toro, np11 C03JlaHHl1 TaKoro npouecca c11eL1,yeT paccMoTpeTb sonpoc 

0 TOM, CJle.ll,yeT J1l1 OTCTynaTb OT CT. IV (6) KoHBeHUl111, KOTOpa5I ynoJJHOMOtIHBaeT 

Ap611TpaJKHbIH ueHTp Hflfl PK pernaTb, cne.D,yeT JJH 11cno11b30BaTb ap611TpaJK ad hoc 
111111 l1HCTHTyu110HaJlbHbIH ap611TpaJK. KaK 06cyJK.D,a11ocb BbIWe, MOJKeT 6bITb 

npe.D,noI.JTHTeJlhHee co3.D,aTb npe3yMnUHIO tt1111 Tpe6osaH11e B noJib3Y 

11HCTl1TYUHOHaJibHOf0 ap611TpaJKa B CJIY4a5!X, KOr.D,a CTOpOHbl He HCHO Bblpa3l1Jll1 

csoe HaMepeH11e no 3TOMY sonpocy. 

B KaYecTse anhTepHaT11Bhl MO:tKHO paccMoTpeTb B03MOJKHOCTb npttH5lTl15l 

e.D,HHOH npoue.D,ypb1, aHaJIOrn4HOH CT. IV EsponettcKott KOHBeHu1111 JlJHI scex BH.D,OB 

: ap611Tpa:tKa (HHOCTpaHHOfO, MeJK.D,yHapO.D,HOfO 11 BHyTpeHHero), YT06bI o6ecne411Tb 

nocJie)lOBaTeJlbHOCTb 11 l136e:tKaTb Heo6XO.D,11MOCTl1 B03Bparn.aTbC5l K TeKCTY 

Esponei1cKOH KOHBeHI.J.HH. 

PeKoMeu.uauuH .N'22: 

PaccMOTpeTb sonpoc o TOM, .D,OJl:tKHbl n11 ¢YHKu1111, 113JlO)J(eHHbie B CT. IV 
EsponeticKoH KOHBeHu1111, BbinOJIHRTbCR Ap6HTpa)J(HOH naJiaTOH, a He 

«Ap611Tpa:tKHbIM uettTpoM HflTI PK». ApfoITpaJirnaH nanarn y:tKe BbinOJ1H5leT 

aHaJIOfHtIHbie cpyHKU.1111 B COOTBeTCTBl111 co CT. 14(6), Il03TOMY c TOtIKH 3pemrn 

noc11e.D,0BaTeJlbHOCTtt HM MoJKeT 6bITb npome BbinOJlHRTb 3TY ¢YHKUl1IO. KpoMe 

Toro, eCJlH CTOpOHbl )l0fOBOp11I111Cb HanpaBJlRTb CBOH cnopbl B HHCTHTYUHOHaJlbHblH 

ap6l1Tpa:tK, HO He Ha3sa1111 yLipe)J(JJ.eH11e, cT. IV (5) EsponetfcKoi-1 KOHBeHUHH 

np113brnaeT npe.ucenaTem1 ynonHOM04eHHOH rnprosotl nanaTbl Ha3HaI.JHTb 

coorneTcrnyromee yLipeJK.D,eH11e. lfro KacaeTcH Ap611Tpa:tKHOH naJiaTLJ 11 

Ap611Tpa11rnoro ~eHTpa Hnn, TO nepBbIH npe.D,cTaBJIHeTCR 6onee noxoJKHM Ha 

Toprosyro nanary (ecm1 R npaBHJlbHO nomrn, Ap611Tpa)J(Hb1tl ~eHTp HITIT caM 

RBJrneTc.H nocTORHHO ,LJ,eticTsy1-0w.11M ap6HTpa:>KeM). Ecm1 Ap611Tpa:>KH0My ~eHTPY 
Hnn 6y,LI,eT nopyYeHO Bb!6paTb COOTBeTcTByIOrn.ee y-4pe)J(LI,ett11e, y Hero MO)l(eT 

B03HHKHYTb KOHcf>JlHKT HHTepeCOB (ec1111 TOJlbKO eMy He 3anpemeHO Ha3Ha:l.JaTb ce6H 

B KaLJeCTBe TaKOfO yqpe)l(,UeHH51). 

D. CTaTbH 17: sonpochr, CBH3aHHbie c pacKpbITHeM umJ10pMa~uu u OTBOIJ.OM 
ap6HTpOB 

CT. 17( l) 3aKoHa 06 ap6HTpaJI<e no3BOJ1HeT crnpoHaM 3aHBJlHTb OTBOJJ. 

ap61npaM «B cJiyLJae ero/ee HeCOOTBeTCTBHR Tpe6osaHHHM CTaTbH 13 HaCT051lll,ero 

3aKOHa». 
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CT. 13(1), B cso10 o4epe.Ub, onpe.uem1eT ap6HTpa KaK ;muo, «np5IMO mm 

KOCBeHHO He 3aHHTepecoBaHHOe [ T.e. 6ecnp11cTpaCTHOe] B HCXO,ll,e .uena, He3aBHCHMOe 

OT CTOpOH H cornacHoe BbinOJIH5ITb o65133HHOCTH ap611Tpa», a TaKJKe 0611a.ua10mee 

.upyrnMH npo¢eccHOHaJibHblMH H JlllYHbIMH Ka4eCTBaMl1. 

0.uHaKO MeJK,LJ,yHapO,ll,HblH CTaH,rI,apT rnacttT, YTO ap611TpbI MOryT 6bITb 

ocnopeHbI He TOJlbKO no nptt4l1He OTCYTCTBl15l 6ecnp11cTpaCTHOCTl1 111111 

He3aBHCl1MOCTH, HO l1 ec;rn «cymecTBYIOT o6CT05ITeJibCTBa, Bbl3bIBalOlll.He 

o6ocHOBaHHbie COMHeHH5l B ... 6ecnp11cTpaCTHOCTH HJUl He3aBl1Cl1MOCTl1». 12 )J.pyrHMl1 

CJIOBaMH, )l,JI51 ue11el1 OTBO)l,a AOCTaT04HO o6ocHOB3HHbIX COMHeHHH, a He 

.ll.OKa3aTeJlbCTB ¢aKTtt4ecKoro oTcyTcTBHH 6ecnp11cTpacTHOCTH mm He3aBHCHMOCTH. 

PeKoMettJJ.auusi: 

PacCMOTpeTb BOnpoc 0 TOM, cneii,yeT JlH l13MeHl1Tb CTaH)lapT OTBO,ll,a 

I ap6I1TpOB B COOTBeTCTBHH c Me:>K)lyHapO,ll.HbIM CTaH)lapTOM «060CHOBaHHblX 

. COMHeHHtt». 

CT. 17(3) rnacttT, 4TO ap611Tpb1 .n.onJKHbJ «coo6w,aTb 06 o6cTo~nenhcTsax, 

5IBJI5IIOW,HXC51 OCHOBaHtteM ,ll.JI51 OTBO,ll,a B COOTBeTCTBl111 co CTaTbeH 13 HaCTonw,ero 

3aKOHa». 3TO npe.n.noJiaraeT, YTO pacKpb!Ttte 11H¢opMau1111 Tpe6yeTC5I TOJibKO B TOM 

cnyyae, ecntt ap611Tp Ha caMoM neJie He nsJineTCH 6ecnpttcrpacTHhIM HJIH 

He3aBl1CHMbIM. 

0,IJ,HaKO Ha MeJK.UyHapO,ll,HOM ypoBHe CTaH,ll,apTOM 5IBJ1HeTC51 TO, YTO ap611Tpbl 

noJIJKHbI ,LJ,o6posonhHO «pacKpbrnaTh mo6b1e o6cTOHTeJibCTBa, [I] cnoco6Hbie BbI3BaTh 

[2] o6ocHOBaHHbJe COMHeHH5I B HX 6ecnp11cTpaCTHOCTH l1Jil1 He3aBHCHMOCTH».
13 

JTO 

ropa3.ll.0 6onee MHfKHH CTaH)].apT, KOTOpblH, KaK npaBHJlO, npHBO,ll.l1T K 60JlhWeMy, a He 

MeHbWeMy pacKpblTHIO HH¢opMaU,HH. 

PeKoMettJJ.aUHH: 

PacCMOTpeTb sonpoc 0 TOM, CJie,LJ,yeT JIH H3MeHHTb CTaH,ll,apT OTBO)J,a, YT06bl 

OH B 60JibWel1 CTeneHH COOTBeTCTBOBa.JI MeJK,IJ,yHapOAHOMY CTaH)],apTy 0 

«cnoco6HOCTH Bbl3B3Tb o6ocHOBaHHbie COMHeHirn». 

CT. 17(3) )],a.nee npenycMaTp1-rnaeT, lfTO «ecm1 ::iT11 o6cT051TeJibcTBa 

B03HHKJ1H B xo.ue ap611Tpa:ttrnoro pa36HpaTeJlbCTBa, ap6HTp )],OJI)KeH HeMe)l,JieHHO 

yse,LJ,OMHTb 06 3TOM CTOpOHbl 11 B3HTb CaMOOTBOA>>. 

Ecntt o6cT05ITeJlbCTBa CBHAeTeJJbCTBYl-OT o cpaKTHYeCKOM OTCYTCTBHH 

6ecnpttcTpacTHOCTl1 l1JJH He3aBHCHMOCTl1, TO BnOJJHe noHHTHO, YTO ap611Tp .UOJI:>KeH 

12 CM. T11nosol1 3aKOH, CT. 12(2); PyKOBO,LJ,CTBO MAIO no KoH¢n11KTaM 

11HTepecoB B Me:>K,LI,yHapO.D,HOM ap611Tpa)!(e, l.JaCTb 1(3) (OOHCHeHHe (c)). 

13 CM. T11nosol1 3aKoH, CT. 12(1 ); PyKoso,n,nw,11e np11ttu11nb1 MAIO no 

KOHtPJ1l1KTaM HHTepecoB B MeJK.D,yHapO.UHOM ap611Tpa:>Ke, YaCTb 1(3). 
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6y.n.eT B3HTb caMOOTBO,ll,. 0.n.HaKO ,ll,3)1{e B TaKOM cny4ae npHHUHn aBTOHOMHH CTOpOH 

(3aKOH 06 ap611Tpa)l{e, CT. 5( I)) npe.nnonaraeT, l!TO CTOpOHbl )lOJ])KHbI HMeTb 

B03MO)l{HOCTb OTKa3aTbC51 OT TaKoro KOHcpJIHKTa HHTepecoB, oco6eHHO eCJJH ap6l1:Tpa1K 

6mf30K K 3asepwem110, H OHH peWHJIH, l!TO 3aTpaTbl Ha OTBO):l H 3aMeHy ap6HTpa 

.n.pyrnM ap611TpoM nepesew11sa1-0T noTeHuttaJJbHbie BblfOJlbl. TaKHM o6pa3oM, ap611Tp 

He o6n3aTeJJbHO )lOJIJKeH «3a51BJIHTb 0 caMOOTBO)le». 

l1 ecn11 CT. 17(3) 6y.n.eT H3MeHeHa npennoJKeHHblM Bb!We o6pa30M, c TaKHM 

pacqeTOM, 4T06bI ap611Tp )J.OJlJKCH 6blJI pacKpbITb ,n:aJKe Te o6CT051TCJibCTBa, KOTOpblC 

«[I] MoryT Bbl3BaTb [2] o6oCHOBaHHblC COMHeHH.5! B ero 6ecnp11CTpacTHOCTM HJJH 

He3aBHCHMOCTH», 113 3TOfO, KOHeYHO, He cne.n.yeT, l!TO ap611Tp JJ.OJJJKeH «B3HTb 

caMOOTBO)J.» nocne pacKpblTHH HHcpopMaUl-111. 8 TaKOM cJiyl!ae CTOpOHbl AOJIJKHbl caMH 

3351BHTb OTBO)J. ap6HTPY Ha OCHOBaHHH ero pacKpb!TWI. 

PaccM0Tp11Te B03MOJKHOCTb HCKJIKJ4eHHH cpopMyn11posK11 «B3HTb 

caMOOTBOLJ,», TeM caMbJM o6513aB ap611TpOB TOJlbKO ysenoMHTb CTOpOHbl 0 

noTeHUHMbHOM KOHcp1111KTe HHTepecos. 

CT. 17(7) npe.n.ycMaTp11saeT cne.n.y1-0mee: 

Ec1111 nopHJJ.OK OTBO)la ap611Tpa He cor11acosaH CTOpoHaMH HJlH He 

onpe.ueneH pernaMeHTOM noCTORHHO )leHCTBYlOW,ero ap611Tpa:1KHOro 

cy.n.a, CTOpOHa ,Ll.OJIJKHa npe)lCTaBHTb B ap611TpaJK nHCbMeHHOe 

MOTHBHpOBaHHOe 3351BJleHHe 06 OTBO,lle ap611Tpa B TCl!eHHe Tp11.n.uaTH 

KaJleH.n.apHblX )J,HeH nocJie Toro, KaK CTOpOHe CTaJIO 113BeCTHO 06 

06cT05ITCJibCTBax, Aa10m11x ocHosatt11H .llJlH OTBOJJ.a. • . . [I a] Ecm1 

OTBOAHMblH ap611Tp OTK33bJBaeTC.H B351Tb caMOOTBO,ll HJlH O)J.Ha 113 

CTOpOH He cornactta c OTBO)J.OM ap611Tpa, Bonpoc 06 OTBO}],e 

pa3pewaeTCH ap611TpaMl1, BXO,ll.Hlll,HMH B COCTaB ap611TpaJKa, B TeYeH11e 

)J.eCHTH KaJJeH)J.apHb!X Ll,HeH c MOMeHTa noJJyl!eHH5! OT CTOpOHbl 

n11cbMeHHoro apryMeHrnpoBaHHOro 3aRBJJeHHR. . . [I b] EcnH 

eJJ.HHOJlHl!HbIH ap611Tp OTKa3bIBaeTC51 YAOBJJCTBOQHTb XO,llaTaHCTBO 

O,llHOH HJlH 06e11x CTOpOH 06 OTBO,lle 11Jll1 O)J.Ha 113 CTOpOH He cornacHa 

c OTBO,Ll,OM ap611Tpa, TO [2] Bonpoc 06 OTBO,lle pa3pewaeTC51 nyTeM 

.llOCTHJKeHH51 cTopoHaM11 cornaweHHR o npeKpamett1111 apfonpa)lrnoro 

pa36HpaTeJJbCTBa .n.aHHblM COCTaBOM ap6HTpaJKa. 

rnaBhl [ 1 a] H [lb] npeAyCMaTpHBalOT, l!TO ap611Tp MO)l{eT OTKa33TbC51 OT orno.n.a 

B c11zyau1111, Kor.ua o6e CTOpOHbl 3a51BJl.HlOT OTBO)J. ap6HTpy 111111 Tpe6y1-0T ero OTBO}],a. 

Ho ecn11 o6e CTOpOHbI He )KeJJalOT, 4T06hI ap611Tp npO)J.OJl/KaJI HCilOJlH51Tb CBOH 

ofo13aHHOCTH, no,nyMaHTe, Tpe6yeT JlH np11Hu11n aBTOHOMHH CTOpOH (3aKOH 06 

ap611TpaJKe, CT. 5(1 )) oT ap61-1Tpa ornona. VIMeHHO TaKoro no.n,xona np11Aep1K11saeTc.11 

Ko,LJ,eKc 3THKH ap611Tpos AMep11KaHCKOH ap611TpaJKHOH accou,1-1au1111, KaHoH II(G), 
KOTOpbIH rnac11T: «Ecn11 Bee CTOpOHbl npOCRT ap611Tpa CJlO:>KHTb nOJ1HOM0411}1, ap611Tp 

.n.onJKeH 3TO c.uenaTh». 

I 

I 
I 
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rnasa [2] npe.nnonaraeT, 1-ITO ecmi e.ZJ,HHOJlH4HbIH ap611Tp OTKa3brnaeTCH B3HTb 

caMOOTBO.ZJ,, TO e.ZJ,HHCTBeHHbIM BbIXO.ZJ,OM HBJlHeTCH cornaweHHe CTOpOH 0 

npeKpaw,eHHH pa3611paTeJlbCTBa. rnasa [2] 11MeeT CMbICJl s c11Tyau1111, Kor.na ap6HTp 

HBHO Henpas, OTKa3bIBaHCb B3HTb caMOOTBOJJ.. 0.nHaKO 11Hor.na CaM OTBO)J, HBJlHeTCH 

Heo6oCHOBaHHbIM, H ap611Tp HMeeT see OCHOBaHHH He 3aHBJ1HTb 0 caMOOTBO.ZJ,e. B 
TaKHX o6cTOHTeJ1bCTBaX, eCJlH CTOpOHbl 6y.nyT BblHY:>KAeHbl npeKpaTHTb 

pa3611paTeJ1bCTBO, 3TO 6y JJ.eT HecnpaseJJ,J111BO no OTHOWeHl11-0 K CTOpOHe, He 

3aHBJ1HI-OW,eH OTBO.ZJ, (a TaK:>Ke npHBeJJ,eT K HeHy:>KHbIM 3aJJ.ep:>KKaM, pacxo.naM H 

He3cpcpeKTHBHOCTH). 

f1o 3TOH npH4HHe CT. 13(3) THnOBOfO 3aKOHa COJJ.ep:>KHT CJleJJ,yI-Ow,ee 

no11o:>KeH11e: 

Ec1111 OTBOA no 111-06ott npoueJJ.ype, cornacosaHHOH crnpoHaM11, 111111 no 

npoueJJ.ype [ OTBOJJ,a ap6HTpOB] He 6brn YAOBJleTBopeH, CTOpoHa, 

noJJ,aswaH OTBOA, MO)KeT s Te4eHHe TPHAUaTH AHeH nocne nony4eHHH 

yseJJ,OMJleHHH 0 peweHl1H, OTKJlOHHI-OW,eM OTBOA, npOCHTb cy,LJ, HJ111 

,L!,pyrotl opraH, YKa3aHHblH B CTaTbe 6, npHHHTb peweHHe no OTBO,LJ,y, 

KOTOpoe He nOJJ,Jle)KHT o6:>KaJ10BaHHI-O; noKa TaKOe XOJJ,aTaHCTBO 

HaXO,ll,HTCH Ha pacCMOTpeHHH ap6HTpmKa, BKJ1l04aH ap6HTpa, KOTOpOMY 

6bIJ1 3aHBJ1eH OTBOA, MO:>KeT npOJJ.OJl:>KHTb ap611Tpa:>KHOe 

pa36HpaTeJ1bCTBO H BbIHeCTH peweHHe. 

i PeKoMeHt:i.aQHH .NH: 

lfro KacaeTCH [la] l1 [lb], paCCMOTpHTe B03MO:>KHOCTb yT04HeHHH B TeKCTe 

3aKoHa 06 ap611Tpa:>Ke 111111 s npoeKTe HopMaTHBHoro nocrnHosneHHH, 4TO s c11y4ae 

3MBJ1eHHH OTBO,ll,a ap611Tpy o6eHMH CTOpOHaMH, ap611Tp JJ,OJl:>KeH BbIHTH 113 

npouecca. 

PeKOMeHt:i.aQHH .NU: 

qTO KacaeTCH nyHKTa [2], paCCMOTp11Te B03MO)KHOCTb BKJ1l04eHHH 

npou.e.n.ypbI, aHanorn4HOH CT. 13(3) T11nosoro 3aKOHa, KoTopaH no3BOJ1HT cy Ay 111111 

.n.pyroMy opraHy nepeCMOTpeTb OTKa3 ap6HTpa OT OTBOJJ,a. B c11y4ae 

HHCTHT}'LI,HOHaJlbHOro ap6HTpa:>Ka TaKOe onpeJJ,eJleHHe MO:>KeT Bb!HeCTH CaMO 

y4pe:>KJJ,eH11e. B c11y4ae ap611Tpa:>Ka ad hoc H 6b1 peKoMeH.n.osan Ha,ll,eJIHTb 

Ap611Tpa:>KHy1-0 nanaTy no11HOM04HHMH Bb!HOCl1Tb TaKoe onpeJJ,eJleHHe, nocKOJlbKY 

OHa caMa He HBJlHeTCH ap6HTpa:>KeM l1 no 3TOH npH4HHe MO:>KeT paccMaTpHBaTbCH KaK 

' 6011ee Hei1TpaJ1bHblH opraH. 5l TaK)Ke peKOMeHAYI-O nepeCMOTpeTb )),JUI HCHOCTH 

I 3aKoH 06 ap611Tpa:>Ke 111111 npoeKT HopMaTHBHoro nocTaHOBJleHHH. 

E. CTaThH 18: HaHMeHoBaHue opraua, OTBeTCTBeHuoro 3a npeKpameuue 
UOJIHOMO'IHH ap6ttTpa B ad hoc ap6HTpaiKaX 

CTaTbH 18(1) rnacHT: 

I1011HOM04HH ap611Tpa MoryT 6bITb npeKpaw,eHbI no cornawem1JO 

CTOpOH no OCHOBaHHHM, npeJJ.yCMOTpeHHb!M CTaTbeH 17 HaCTOHW,ero 
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3aKoHa, a TaK)Ke B CJly<-Iae HeHcnOJlHemrn: HM CBOHX nOJlHOMOl.JHH B 
TeI.JeHHe ycTaHOBJleHHOro cpoKa paccMoTpeHH51 cnopa HJlH 
HeB03MO)KHOCTl1 11CnOJ1HeH1151 CBOHX 06513aHHOCTett no 6oJle3Hl1, B 
CB513H co CMepTblO HJlH OTKa30M OT CBOHX nOJlHOMOl.JHH no 
paccMoTpeHHIO cnopa. 

B cnyqae B03HHKHOBeHH51 pa3Hornac11ti no mo6oMy H3 octtosaHHtt, 
yKa3aHHbIX B I.JaCTH nepsoti HacToHw,ero nyHKTa, mo6a51 H3 CTopoH 
Mo:>KeT o6paTHTbC51 K npencenaTeJlIO nocT051HHO neticrnyiow,ero 
ap611Tpa)Ka c npocb6oi1 BhIHeCTH onpeneneHtte o npeKpaw,eHHH 
nOJlHOMOl.JHH ap6HTpa. 

f1po6neMa 3aKJll04aeTC51 B TOM, 4TO p,aHHOe noJlO/KeHHe, nO-BHP,HMOMY' 
npennonaraeT, 4TO ap6ttTpa1K sep,eTC51 ap611Tpa1KHbIM yYpeJK.n.eHtteM. B cnyyae 
ap611Tpa*a ad hoc «npe.n.cep,aTeJ151 nocT051HHO neticrny10w,ero ap6ttTpa*a», 
KoTopoMy, OYeBH,LJ,HO, 6brn 6b1 a.n.pecosaH 3anpoc, He cyw,ecTsyeT. 

PeKOMeHAaQHH: 

PaccMoTpeTb B03MOIKHOCTb pa3b51CHeHH51 Toro, I.JTO s cnyqae ap6ttTpa:t1rn ad 
hoc npocb6b1 o npeKpaw,eHHH nena noJI,aIOTC51 B Ap6HTpa1KHy10 nanary. 

F. CTaTbH 22: ecJIH ap6uTpa1Kuoe cJiymauue npoBOAHTCH BHe MeCTa 
npoBe,[leHHH 3aCe,[laHHH 

CT. 22 3aKoHa 06 ap611Tpa1Ke npenycMaTp11saeT, YTO: 

CTOpOHbI MoryT onpe.n.enHTb MeCTO npose.n.eHH51 ap611Tpa)KHOro 
cnywamrn no csoeMy ycMOTpeHH}{). flptt OTCYTCTBHH TaKoro 
cornaweHH51 MeCTo nposeJI,eHH51 ap6ttTpm1rnoro cnywaHH51 
onpe.ll,eJ151eTC51 ap6HTpa1KeM c yI.JeTOM o6CT051TeJlbCTB JI,eJla, B TOM 4HCJ1e 
AJI51 yAo6crna AJ151 CTOpoH. 

3To noJlo:>KeHHe OTHOCHTC51 K «MecTy» 3acenaHH5I apfonpaJKa, l.JTO 51BJ151eTC51 
saJKHblM onpe.neneHHeM, HMefOW,HM }{)PH.ll.HYeCKHe nocJie.lJ.CTBH51. 

f1po6JleMa B TOM, l.JTO HHOrJI,a CTOpOHbl npe.n.noI.JHTalOT npoBO.lJ.HTb ap6HTpa)!<; B 
ApyroM MecTe, a He B MecTe HaXOIK.ll.eHH51. 3To MOJKeT 6bITb )],a/Ke HHOcTpaHHoe 
rocyAapcrno. Ba)KHO yToI.JHHTb, I.JTO, ecnH no y.no6crny HJltt no ti,pyrnM npttI.JttHaM 
ap6ttTpa1K npoBOAHTC51 B ApyroM MecTe, MecTo 3aceAaHtt5I ocTaeTC51 npelKHHM. 

,IJ,aHHOe pa3b51CHeHHe oco6eHHO B3)1<H0, noCKOJlbKY CT. 45(3) 3aKOHa 06 
ap6HTpa1Ke rnaCHT, l.JTO «ap6ttTpa1KHOe peweHHe C4HTaeTC51 npHH51TblM no MeCTY 
nposeneHtt51 ap611Tpa1KHoro pa36ttpaTeJlbCTBa H scTynaeT B cttny c )l.aTbI ero 
no)l.nttcaHH51 ap6ttTpOM (ap6ttTpaMH)». flpe.unoJIOJKHM, 4TO B COOTBeTCTBHH c 
ap6ttTpa1KHbIM cornaweHHeM MecTOM nposeneHH51 ap6HTpa)KHoro pa36ttpaTeJibCTBa 
51BJ151eTC51 rocyAapcrno A, Ho cTOpOHbt H3 coo6pmKeHHH y,LJ,o6crna nposenH 
ap6ttTpa1KHoe pa3611paTeJlbCTBO s PK. CT. 45(3) pttcKyeT npttsecrn K cttTyautttt, Koma 
n106oe ap6ttTpaJKHoe peweHtte 6y,LJ,eT CYHTaTbC51 BbIHeceHHbIM B PK (a He B 
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rocy.n:apcTse A, KOTopoe HBJrneTC51 MecToM 3ace.n:amrn ap6ttTpa1Ka) 11, cne.n:osaTeJihHO, 

no,uneJKHT OTMeHe cy.n;aMtt PK. 

CT. 20(2) Tttnosoro 1aK0Ha no1so1rneT H36eJKaTb TaKOH c11Tyau1111, nocKOJJbKY 

BKJJI04aeT )lOilOJJHHTeJlbHbJH nyHKT, KOTOpblH 6b1J1 onyw,eH B CT. 22 3aKOHa 06 

ap6ttTpa:)Ke. 3TOT nyHKT rnac11T: 

HecMoTp51 Ha nonoJKemrn nyHKTa ( l) HacTo51w,ei1 CTaTbH, ap6HTpa:/K 

MO:/KeT, eCJll1 CTOpOHbl He )l0fOBOp11Jll1Cb 06 11HOM, co6paTbC5! B Jll060M 

MecTe, KOTopoe OH Cl..fHTaeT IlO)lXO)l,}IW,11M L{Jl51 KOHCYJlbTaUHH MeJK.ay 

CBOl1Ml1 4JleHaMH, )lJ151 3acnyw11saHl15! CBH)leTeJleH, 3KCnepTOB 11Jll1 

CTOpOH, l1Jll1 L{Jl51 OCMOTpa TOBapos, .apyroro HMyw,ecTBa 11Jll1 

,ll,OKyMeHTOB. 

PaccMOTpeTb B03MO)KHOCTb nepecMoTpa 3aKoHa 06 apfonpaJKe 11n11 npoeKTa 

HopMaTHBHoro nocTaHosneH115! c uenbIO BKJlIOYeHHH noJIO)KeHHH, aHanor11YHoro CT. 

20(2) T11nosoro 1aKOHa. 

G. CTaTMI 45: o6'hSIBJietttte o npHHSITHH ap6ttTpa:11rnoro pemettHH tta 

CJiymaHHSIXj KpaHHHH cpOK tJ.JIH BhlHCCCHHH nHChMCHHOro ap6HTpa:11moro 

pemeuusi 

CT. 45(1) 3aKoHa 06 ap611Tpa)l(e rnac11T: 

Ap611Tpa:/KHOe peweH11e o6b51BJ151eTcH Ha apfonpalKHOM cnywaHHH, 

ecnw ttHoe He ycTaHosneHo pernaMeHTOM. Ap611Tpa1K MO)l(eT ornac11Tb 

TOJJbKO pe1on10T11BHYIO YacTb peweHirn. B 3TOM cnyYae 

apryMeHT11pOBaHHOe peweHtte J],0Jl)KH0 6bITb HanpasneHO CTopoHaM B 

Te4em1e nec51Tl1 KaJJeHnapHbIX )lHeH co .[{WI o6b51BJ1eHl151 pe30JJ!OT11BHOH 

YacT11 pewemrn, ecn11 HHOH cpoK He ycrnHosneH pernaMeHTOM 11n11 

cornaweHHeM CTOpOH. 

3To MolKeT np11Becn1 K HeHylKHbIM pacxonaM 11 3ap,ep1KKaM, ecn11 OT,ll,eJJbHOe 

cnywatt11e .n,om1rno 6bITb Ha3Ha4eHO TOJibKO Jl,Jl51 06b5!BJJeHl15! pe30Jll-OTHBHOH YaCTH 

pernemrn. TaKoe Tpe60BaH11e MO)KeT TaK)Ke np11secrn K ToMy, YTo ap611Tpb1 6yt1.yT 

11cnbIThIBaTb .n.asneHtte, Tpe6yH o6b51Bl1Tb csoe perneHtte nocne paccMoTpeHH51 

)lOKa3aTeJJbCTB, YTO He ,ll,aCT HM )lOCTaT04HO speMeHH ,ll,Jl51 TW,aTeJJbHOro 11 

apryMeHTHposaHttoro 06cy)KneH115!. XoTH ap611TpmKHL1e yYpe1KneH115! )lOJTIKHbI HMeTb 

npaso noow,p51Tb 11n11 Tpe6osaTb OT ap611Tpos Bb1HeceH11H ycTHbIX peweHHH Ha 

apfo1Tpa1KHOM cJJywamm, 3TO orn11YaeTc5! OT Toro, YTO rocynapcrno Tpe6yeT OT 

ap6ttTpOB. 

KpoMe Toro, )lec51Tb KaJJeHAapHbIX AHei1 Ka1KeTc51 CJJHllIKOM KopoTKHM cpoKOM 

JJ.J151 noJl,roTOBKH apryMeHT11posaHttoro n11cbMeHHoro pewett115!. B ClllA cTaH)lapTHbIH 

cpoK COCTaBm!eT 30 J],HeH. B Me)K)lyHapOJ],HblX KOMMepYeCKHX ap611Tpa)KaX 

CTaH)lapTHb!H cpoK HHorna COCTaBJJ51eT 60 )lHeH. 
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B KaqecTBe anhTepttaTHBhI, no.nyMai::iTe, He cne.uyeT n11 soo6me 11cKmoq11Tb 113 
3aKoHa 06 ap6HTpa:>Ke speMeHHhie paMKH .UJIH Bbrnecemrn peweHHH. YcrnHoBJieHHhIH 
B 3aKOHe cpoK MO)KeT 6b1Tb 11CTOJIKOBaH KaK OTMeHHIOlll,11H aJibTepHanrnHbie, 6onee 
w,e.npb1e cpoK11, ycTaHOBJieHHble npaB11JiaM11 ap611Tpa:>KHblX yYpeIB:.ll,eH11H. KpoMe Toro, 
speMeHHhie paMKl1 MoryT no6y.ll.11Tb npo11rpaswy10 cTopoHy ocnap11saTb 
ap611Tpa:>KHbie peweHl151, BbJHeCeHHble c OTI03.UaH11eM, Ha TOM OCHOBaHl111, qTO ap6l1Tpbl 
60JlbWe He 06na.na10T 10p11C)l11KU11eH 11Jil1 KOMneTeHUHeH nocne npeBbIWeHl151 cpoKOB. 
B ClllA 6bIJ111 no,D,o6Hhie npeue,n,eHTbI, KOTOpbie BJieKJil1 3a co6ott HeHyIB:Hbie 
cy.n.e6Hb1e pa3611paTeJibCTBa, CB513aHHbie c OTMeHoH peweH11tt. Ha npaKTl1Ke 
npo¢ecc110HaJibHble ap611Tpbl 6y .ll.YT 11MeTb )lOCTaTOYHble penyTaU110HHbie 11 
pb1HoqHbie CTl1MYJihI ,LI,JI51 csoespeMeHHOro Bh1HeceH11H peweHHH. Ap611Tpa:>KHbIM 
yqpe)K)leHHHM TaK:>Ke cne.n.yeT npe.n.ocTaBHTb w11p0Ky10 cso6o,n,y .n.ettcTBHH no 
ycTaHOBJieHHIO CpOKOB BbIHeceHl151 ap611TpaIB:HbIX peweHl1H 6e3 onaceHl151 6bITb 
orpaH11qeHHbIMl1 ycTaHOBJieHHblMl1 3aKOHOM cpoKaMl1. 

I PeK0Meu.naum1: 
I 
1 PaccM0Tp11Te B03MO:>KHOCTb OTMeHhI Tpe6osaH11H o C03bJBe cnywaH11tt )lJIH 
I 

! BbrneceH115! ycTHoro peweH115!. PaccM0Tp11Te B03MOIB:HOCTb OTMeHbI 11n11 npo.n.neHl151 
1 I 0-.nHeBHOro cpoKa .LlJIH BbIHeceHl1H n11cbMeHHoro peweH115!. 

CT. 45(1) no-npe)KHeMy npe.ll,ycMaTp11BaeT cJie.uy10w,ee: 

Ap611Tp, He cornacHhIH c peweH11eM 6oJ1bWl1HCTBa qneHOB ap6HTpa)Ka, 
HMeeT npaso 113J10)Kl1Th csoe oco6oe MHeH11e, KOTopoe np11naraeTC5! K 
peweH1110. CTopoHbI 11Me1-0T npaso 03HaKOMl1TbCH c oco6h1M MHeH11eM 
ap611Tpa. 

XoT5111Hor.a.a oco6oe MHeH11e MOIB:eT 6bITb ueHHbIM 11 cny)Kl1Tb none3HOH uen11, 
o6mee MHeHHe 3aKJ110qaeTC51 B TOM, YTO ero CJie.n,yeT 11CTIOJlb30BaTb pe.n.Ko, H qTQ 
ap611TpaIB: .nomKeH CTapaTbC51 KaK MOIB'.HO qaw,e np11XO)ll1Tb K e.n,11HornacHOMY MHeHHIO. 

I PeK0Meu.naum1: 
I 

I PaccMoTpeTb B03MOIB:HOCTb .uo6aBneH115! B npoeKT HopMaTHBHoro 
I 
1 nocTattosnett115! nyHKTa, He noow,pHI-Olll,ero n11cbMeHHOe 113JIOIB:em1e oco6bIX 
' MHeHl1tt. 

H. CTaThst 46: ap6uTpb1, .neitcTsy10m11e s Ka11ecTse Me,nuaTopos; <J>opMa 
ap61npa:>KttbIX peweuuii Ha cornacosattttbIX ycnosHHX 

CTaTbH 46 3aKoHa 06 ap611TpaIB:e rnac11T: 

Ecn11 cTOpOHbI yperyn11py10T cnop B xo)],e ap611Tpa)KHOro 
pa3611paTeJibCTBa, B TOM q11cJie nyTeM Me,n,11au1111, 3a 11CKJ1IOqeHHeM 
cnyqaes, npe)lycMoTpeHHhIX 3aKoHo)laTeJ1bCTBOM Pecny6n11K11 
Ka3axcrnH o Me)],11au1111, ap611TpaIB: npeKpamaeT pa3611paTeJihCTBo 11 no 
npoch6e crnpoH ocpopMnHeT :no ypery 1111poBaH11e B Bl1JJ.e 
ap611Tpa1KHOro peweH115! Ha cornacoBaHHbIX ycnos11Hx. 
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Ap6HTpa)l(HOe pewem1e Ha cornacosaHHblX ycnosmrx BbIHOCHTC.R s 

COOTBeTCTBl1l1 c noJlO)l(eHH.RMH CTaTbH 45 HaCTO.RW,ero 3aKOHa. 3To 

pewemte no,ll,Jle)l(HT 11cnonHeHHIO B TOM :IKe nop.R.ll.Ke, YTO 11 

ap6ttTpa)l(HOe peweHtte, BbIHeceHHoe no cyw,ecrny cnopa. 

Do Mepe pOCTa nonyn.RpHOCTH Me,ll,Hal.l,HH Ha Me)l()J.yHapO)J.HOM ypoBHe paCTeT 

HHTepec K «MHoroyposHeBbIM» npoueccaM, TaKHM KaK Me,ll,HaUH.R-ap611Tpa)I( HJUI 

ap611Tpa)l(-Me)J,11aum1-ap6ttTpa)I(. B HeKoTOpbIX cTpaHax, HanpHMep, B K11rne, 

ClJHTaeTC.R HOpMaJlbHblM (H )la)Ke npe,ll,nOYTHTeJlbHb!M), YT06bI ap611Tp cnoco6cTBOBan 

yperyn11posaH1110 cnopa H BbICTynan B KaYecrne Me.D.HaTOpa B xo,ll,e ap611Tpa)l(Horo 

pa36HpaTeJibCTBa. B 6onhWHHCTBe JJ.pyrnx cTpaH, oco6eHHO B cTpaHax o6w,ero npasa, 

CYHTaeTC.R nJIOXOH npaKTHKOH, KOf)J.a O,ll,HO l1 TO )Ke JlHUO BblCTynaeT B KaYeCTBe 

ap6HTpa l1 Me)J.HaTOpa B O)lHOM l1 TOM )Ke cnope. 

B HeKOTOpb!X CTpaHax, TaKHX KaK ABCTpallHH, roHKOHr H CttHranyp, 

ap611Tpa:)lrnoe 3aKOHO)laTeJlbCTBO CO)J.ep)l{11T no)J.p06HbJe CTOJlO)l(eHl1H, onpe)J.emIIOW,He 

o6CTO.HTeJlbCTBa, npH KOTOpblX O)J,HO 11 TO )Ke JIHUO MO/KeT Bb!CTynaTb B KalfeCTBe 

ap611Tpa H Me,ll,HaTOpa B O)J,HOM 11 TOM )l{e cnope. 3TOT sonpoc MO)l(eT CTaTb 6011ee 

aKzyanoHbIM B PK, nocKOJibKY PK HenasHo parn¢11u11posana K0Hsem.1,11IO 

OpraHl13au11tt 06'he,ll,HHeHHbIX Hau11!1 o MeJK.ll.yHapo.D.HbIX M11p0Bb1x cornaweHH.RX, 

tl,OCTHrHYTbJX B pe3y JlbTaTe Me,ll,11au1111 ( «C11HranypcKa.R KOHBeHU11.R» ). 

KpoMe Toro, ccbrnKa Ha cT. 45 npet1.crns1rneTcH ow1160YHOH. Bo3MOJKHO, 3To 

ow116Ka B aHfJlHHCKOM nepeBOtJ,e 3aKOHa 06 ap611Tpa1Ke. no-BJ1,ll,11MOMY, )J,OJlJKHa 6bITb 

ccbrnKa Ha CT. 47. Ecm111MeeTc.R B s11t1,y CT. 47, B03MO)l{HO, Heo6xo,ll,HMO yTOlJHHTb, YTO 

HeKOTOpbie ¢opMaJlbHbie Tpe6osamrn, CO)J.ep)l<alll,11eCH B 3TOM pa.3,lleJle (HanpHMep, 

Tpe6osaH11e o TOM, lfT06bI ap6J1Tpb1 06cyJKnan11 cyw,ecrno )J.ena 11 .ll.OKa3aTenbcTBa, Ha 

KOTOpbIX OCHOBaHbl BblBO)J,bl), He ,ll,OJlJKHbl co6J1IO,llaTbC5! B cnyyae ap611Tpa1KHbIX 

perneH11i1 Ha cornacosaHHbJX ycnomrnx. 

i PeKOMeH)J.aU,HH .NH: 
' 

1 
nonyMaihe, cnenyeT n11 paccMaTp11saTb sonpoc o TOM, YT06bI apfonpbI 

I BblCTynan11 B KaYeCTBe Me,llHaTopa s O)lHOM H TOM JKe cnope. AKTbI o 

Me)K,JJ,yHapO,ll,HOM ap611Tpa1Ke ABCTpan1111, roHKOHra 11 Cirnranypa MoryT 

npe,ll,ocTas11Tb none3Hhie npeueneHTbJ nmi 03HaKOMJJemrn c 3THM sonpocoM. 

PeKOMeHJJ.aU,HH .N!12: 

Do.llyMai:\Te, cne.uyeT Jll1 3aMeHl1Tb CCbJJIKY Ha CT. 45 CCb!JlKOM Ha CT. 47, 11 

CJlet1,yeT Jll1 no6aBJ1Tb OfOBOpKy 0 TOM, YTO B cnyyae apfoHpa)!(HblX peweHHH Ha 

cornacosaHHblX ycJIOBHHX npHMeHHeTCH TOJlbKO YaCTb cpopMaJlbHb!X Tpe6osaHHH, 

: npe,ll,yCMOTpeHHbIX CT. 47. 

I. CTaTbH 52 H 57: sonpOCbl, CBH3aHHblC c OTMCHOH H OTKa30M B 

HCilOJIHCHHH ap6HTpa~HblX perneHHH 

Cyw,ecrnyeT HeCKOJlbKO acneKTOB 3aKoHonaTenbCTBa PK 06 OTMeHe H OTKa3e B 

11CflOJlHeHl111 ap611Tpa)l(HblX perneHHH, KOTOpble 3aCJJY)l(HBaIOT BHHMaHHR. 



AMepuKaHcKuu u Me:JICOyHapooHbtU 632.MIO Ha 
3aKoH PK 06 ap6umpa:J1Ce 
Tipo¢eccop XHpo H. AparaKH 

Bo-nepBLIX, no11o)f{emrn 06 OTMeHe 11 OTKa3e B 11cnoJ1HeH11H ap611Tpa)f{HbIX 

peweHHH He COOTBeTCTBYIOT nepe,ll.OBOH Me)K,ll.yttapO,ll.HOH npaKT11Ke, nocK011bKY 

C03,ll,aJOT Jl00011Hl1Te11bHOe OCHOBatt11e .Ll.1151 OTMeHbI/OTKa3a B np113HaH1111, TeM caMbIM 

yseJUilJttBmI sep051THOCTb Toro, 4TO ap611Tpa)KHbie peweHH51 He 6y.uyT npttBe,ll,eHbl B 

11COOJ1HeHtte. 

CT. 52(1)(5)11 CT. 57( l )( l )(5) 3aKoHa 06 ap611Tpa)Ke npe.nycMaTp11sa10T, 

4TO ap611TpIDKHOe pewett11e 6y,neT OTMetteHO 111111 eMy 6y.neT OTKa3aHO 

B 11cno11HeH1111, ec1111 CTOpotta ,lJ,OKaJKeT, 'ITO: 

cyw.ecTByeT BCTymrnwee B 3aKOHHYIO Cl1JIY peweHHe cyna 11Jil1 

ap611Tpa1KHoe pewett11e, BbIHecettttoe no cnopy MelK.ll.Y TeM11 :>Ke 

CTOpottaMH, 0 TOM /l(e npe,nMeTe 11 no TeM )Ke OCHOBaHH5!M, JI1160 

onpe,ll,eJiett11e cy ,na 11n11 ap611Tpa1Ka o npeKpaw.ett1111 npo113so,ncTsa no 

,lle11y B CB513H c OTKa30M HCTUa OT 11CKa. 

3TOro no1101Kemrn tteT Hl1 s TttnOBOM 3aKoHe, HH s Hb10-t'IopKCKOH 

KOHBeHU1111. XOT5! OHO Ka:>KeTC5! OTHOCHTeJibHO 6e306l1Jl.Hb!M, OHO MO)J(eT Bbl3BaTb 

npo6JieMbl, eCJ111 ,llaHHOe n0110)J(eHl1e 6y JI.eT 11CT011KOBaHO KaK BKJlJOYa10w.ee pewemrn 

11HOCTpaHHblX CYAOB, H B '.HOM CJ1y4ae MOJl(HO 6y ,lleT yrnepJl(,ll,aTb, 4TO TaKoe pewett11e, 

npHBO,ll51W,ee B 11cno11HeHHe ap6!1TpaJl(HOe pewett11e, 6y ,lleT OCHOBaHHeM B 

COOTBeTCTBHH co CT. 52(1)(5) 11Jll1 57(1)(1)(5) Jll160 .ll.1151: (a) OTKa3aTb B 11CflOJ1Hemm 

Toro Jl(e ap6HTpa/lmoro peweH115! s PK, n1160 (b) OTMeHHTb TO Jl(e pewett11e B PK (nptt 

ycnoa1111, 4TO ap611TpaJI( H3Ha11a11bHO npoxo.u11n s PK). 

B mo6oM cny4ae, npo6neMbl, CB5!3aHHbJe c .lly6m1posaH11eM ap611TpaJl(HbIX 

peweHHH, KOTOpb!e npH3BaHO peWHTb ,llaHHOe OOJIO)!(eHHe, Ha npaKTHKe 6yJI.yT 

B03HHKaTb 11 pewaTbC5! ropa3,ll0 paH&We - Ha CTa,lll111, KOr,lla CTOpOHa flbITaeTC51 

HHl1ll,1111pOBaTb .uy6JI11py10w.ee cy JI.e6ttoe 11Jll1 ap611TpaJl(HOe pa3611paTeJlbCTBO. 

nonoMy noJI.yMaHTe, KaK YaCTO B ,lleHCTBl1TeJibHOCTl1 6y.n.eT BblHOCl1TbC51 cy.n.e6Hoe 

pewemie HJlH ap611TpaJl(ttoe pewett11e no O.llHOMY 11 TOMY )Ke cnopy c yciacT11eM o.n.tt11x 

11 Tex Jl(e CTOpOH. 

KpoMe Toro, s n. 179 npoeKTa HopMaTHBHoro nocrnHosnemrn nptt3HaeTC5!, 

4TO, ecJIH ap611Tpa)!(HOe pewem1e OTMetteHO B COOTBeTCTBHH co CT. 52(1)(5), OTMeHa 

He 6y,LJ,eT RBJUIThC.H OCHOBam1eM )J,Jl51 OTKa3a B 11COQJIHeHl111 ap611TpaJl(HOro peweHl151 B 

CTpattax-y'laCTH11u,ax Esponei1cKoi1 KOHBeHUHH. Bo3MO)KHO, YTo rocy ,ll,apcTsa 3a 

npe,llenaMH Esponbl 3aHMYT aHa11or114HYIO no311u1110, 4TO BbJ30BeT AOOOJlHl1TeJlbHb1e 

sonpocbI o nonb3e CT. 52(1)(5). 



AMepuKaHcKuu u MeJ1CoyHapooHb1il 632!1Ro Ha 
3aKOH PK 06 ap611mpaJ1Ce 
Tipo¢eccop X11po H. AparaKtt 

PeKoMeHAaU.HH 

lfro6bl COOTBeTCTBOBaTb Me)K,D,yttapO,ll,HOH npaKT11Ke, pacCMOTp11Te 

B03MO)KHOCTb 11CKm04eHmI :noro IlOJIO)KemuI 113 CT. CT. 52(1)(5) 11 57(1)(1)(5). 

B KaLiecrne aJihTepttaTl1BhI, ecm1 PK npHMeT AByxseKTOptthIH no,D,XOA, 

npe,D,JIO)KeHHblH Bbl We, Otta Morna 6b1 coxpaHl1Tb CT. 52( l )(5) TOJlbKO ,ll,J151 pewettl1H 

I BHyTpettttero ap6HTpa)Ka, o6ecne411Ba51 np11 3TOM, 4T06bI OCHOBaHl151 ,ll,J151 OTMeHbl 

: peweH11H Me)K,D,yttapOAHOfO ap611Tpa)Ka 11 OTKa3a B 11CilOJIHeHl111 11HOCTpaHHbIX 
1! pewett11i1 ocrnsa1111ch 11,D,ettrnLIHh1M11 T11nos0My 3aKotty 11 Hh10-MopKcKOH 

KOHBeHIJ,1111. 

Bo-BTOpbIX, CT. CT. 52(2) 11 57(1 )(2) npe,D,ycMaTp11sa10T, 4TO cy A «AOJI)Kett» 

OTMeHl1Tb/OTKa3aTb B 11CilOJIHeHl111 ap611Tpa)KHOfO pewettl151, ec1111 OH ycTaHOBl1T, 4TO 

BhinOJIH5leTC51 OAl1H 113 ABYX Kp11Tep11eB.
14 

Atta11ornLIHhIM o6pa30M, CT. 57(1 )( l) 
npe,D,ycMaTp11BaeT, 4TO CYA «AOJI)Kett» OTKa3aTb B HCilOJIHeHHH ap6HTpa)KH0fO 

peweHH51, eCJ111 CTOpotta, conpoTHBJ151IOlUa51C51 HCilOJ1HeHl1IO, npe,D,cTaBHT 0)1,HO 113 

HeCKOJ1bKl1X OCHOBaHl1H. c ,D,pyroi1 CTOpOHbl, CT. 52( l) 4eTKO He YKa3bIBaeT, «,ll,OJI)KeH» 

1111 CYA OTMettl1Tb ap611Tpa)Kttb1e pewett115! B attaJIOf114HbIX o6cT051TeJihCTBax 111111 OH 

11MeeT npaBO no CBOeMy ycMOTpeHl110 OTKa3b!BaTb B OTMeHe. TaKl1M o6pa30M, 3TO 

co3,D,aeT tteK0Topy10 ABYCMhicJiettHOCTb. 

B orn11LI11e OT 3Toro, Me)K,D,yttapo.utta51 npaKT11Ka npe,D,ocTaBJI51eT cyAaM 

WHpOKYIO CB060AY .uei1CTBl1H B 3T11X Bonpocax 11 Il03BOJ151eT 11M He OTMeH51Tb 

ap611Tpa)KHhle pewettl151 111111OTKa3hIBaTbB11X 11CilOJ1HeHl111 ,D,a)Ke np11 HaJ111411H O)lHOfO 

113 OCHOBaHl1H. 

Hanp11Mep, CT. V Hb10-MopKcKoi1 KOHBettu,1111 npe,D,ycMaTp11BaeT, 4TO cyA 

«MO)KeT» OTKa3aTh B np113Hatt1111 11 11cno11ttett1111, ec1111 cy A ttai1,D,eT 111111 cTopotta, 

conpOTl1BJ151I01Ua51CR 11CilOJIHeHl1IO, )lOKa)KeT O.UHO 113 HeCKOJ1bKl1X OCHOBaHHH. 

THnOBOH 3aKOH IlOBTOp51eT 3TY cpopMy1111poBKY B OTHowett1111 OTMeHhl H OTKa3a 

B HCilOJ1HeHl111 ap6HTpa)KHblX pewettl1tt.
15 

14 
Hanp11Mep, B nyttKTe 116 npoeKTa HopMaTl1Bttoro nocrnttosnettm1 

fOBOpHTCR, 4TO «06CT051TeJ1bCTBa, yKa3aHHb!e B nyttKTe 2 CTaTbl1 52 3aKOHa, eCJ111 OHl1 

ycTattoBJieHhI cy AoM, 51BJI51IOTC51 6e3yc110BHhIM octtosattHeM .UJI51 OTMetthI pewettH51 

cy,n.a», 4TO npe,n.noJiaraeT IlOJIHOe OTCYTCTBHe y cy,D,a CB060,D,bl ,D,eHCTBHH. 

15 CM. T11nosoi1 3aKOH, CT. 34, 36. Bh1,D,e11ettttoe 3,D,ech pa3JIH4He Me)KAY 

3aKOHOM 06 ap611Tpa)Ke 11 Hb10-MopKcKoi1 KOHBettu,11ei1 (a TaK)Ke T11noBbIM 3aKottoM) 

6blJ10 TaK)Ke OTMe4eHO B n. 185 npoeKTa HOpMaTHBHb!X IlOJIO)Kett11i1: 

Eme o,n.tto cymecrnettttoe o6cT051TeJibCTBO, tta KOTopoe BepxoBHhIH cyA 

o6pamaeT BHHMatt11e B 0606mett1111 cy ,D,e6ttoi1 npaKTHKH o npH3Hatt1111, 

HCilOJIHeHHH 11 OTMette ap611Tpa)KHbIX peweHl1H, KacaeTC51 pa3JIH4HH 

Me)KAY cpopMy1111posKaM11, 113JIO)KeHHhIMl1 B cTaTbe 5 Hb10-I1opKcKoi1 

KOHBeHLI,1111, CTaTbe 255 rnK 11 CTaTbe 57 3aKOHa 06 ap6HTpa)Ke: 



AMepuKaHCKUU u MeJ1CoyHapooHb1u 63Z.7RO Ha 
3aKOH PK 06 ap6umpaJ1Ce 
Tip0<peccop XHpo H. AparaKH 

PeKoMeHJJ.aUHH: 

PaccMoTpeTb B03MO)f(HOCTb 113MeHeH1rn cpopMyJ111posK11 3Tl1X nono1KeH11i1, 

4T06bI ,naTb cy ,LlMIM 60JlbWe CB060.D,bl .D,eHCTBl1H Ll,J151 yrnep)f(Ll,eHl151 peweHl1H, .D,a/Ke 

ecn11 ,LlOKa3aHO OLl,HO 113 OCHOBaHl1H ,LlJ151 OTMeHbl 11J111 OTKa3a B 11cnoJIHeH1111. 

TeopeT11YecK11, 3TO LI.OJI/KHO np11BecT11 K TOMy, 4TO B PK 6y.neT np11BO)J,l1TbC5l B 

11cnoJIHeH11e 60JlbWe ap611Tpa1KHb!X peweHl1H. 

B Ka4ecrne aJibTepHaTl1BbJ, ecn11 6y .neT np11MeH5!TbC5l .nsyxseKTOpHbitt 

no.nxo.n, paCCMOTpeTb B03MO)f(H0CTb npe,LlOCTaBJleHl151 cy JJ,aM npaBa OTMeH51Tb 11J111 

OTKa3bIBaTb B l1CnOJIHeHl111 peweHl1H BHyTpeHHero ap61npa)f(a, HO pa3pew11Tb 3TO 

.nenaTb B cnyqae l1HOCTpaHHbIX l1111Jll1 Me)f(JJ,yHapOLJ.HbIX ap611Tpa1KHblX peweHl1H. 

B-TpeTbHX, 3aKoH 06 ap611Tpa1Ke He .naeT YeTKoro noH11MaH115l rnro, 4TO MOryT 

6bITb OTMeHeHbI TOJlbKO ap611Tpa1KHbie peweH115l, BbJHeceHHbie B PK, 11 ocTaBJ151eT 

B03MOIKHOCTb Toro, 4TO cy ,LlbI PK coYTYT HYIKHbIM OTMeHl1Tb l1HOCTpaHHbie 

ap611Tpa1KHbie peweH115l. TaKa51 B03MO)f(HOCTb B03Hl1KaeT l13-3a oTcyTcTBl151 

cilopMyn11posK11, aHanornYHOH CT. I (2) T11nosoro 3aKoHa (KaK OTMeYanocb np11 

06cy1K,L1,eH1111 CTaTbl1 I BbIWe). B pe3yJibTaTe B HaCT051W,ee speM51 He cyw,ecTByeT 

orpaHl14eHl1H npOTl1B np11MeHeHl15l CT. 52 K 11HOCTpaHHb!M ap611Tpa1KHb!M peweHl151M. 

CT. 464(2) rpaJKJJ,aHCKOro npoueccyaJibHOro KO.D,eKca, nO-B11Jl,l1MOMy, 

COOTBeTCTByeT 3TOMY BblBOJJ,Y' nOCKOJlbKY B HeH rosop11TC51 CJ1e.D,y1Dw,ee: 

3a51BJleH11e 06 OTMeHe ap611Tpa1KHOro peweHl151 B COOTBeTCTBl111 c 

nyHKTOM 2 CTaTbl1 464 fpa)f(,lJ,aHCKOro npoueccyaJibHOro KOJJ,eKca 

no.naeTC51 B COOTBeTCTBYI-OW.11H aneJIJ151U110HHblH cy .D, Pecny6Jil1Kl1 

Ka3axcrnH ... no MecTy 06pa3osaH115l ap6HTpa1Ka B Pecny6n11Ke 

Ka3axcTaH, ecn11 ap611Tpa1KHoe peweH11e BbIHeceHo B cooTBeTCTB1111 c 

3aKOHOJl.aTeJibCTBOM Pecny6n11K11 Ka3axcrnH B 11HocTpaHHOM 

rocy,ll,apcrne. 

TaK11M o6pa30M, 11 3aKoH 06 ap611TpmKe, 11 f pa1KL1,aHcK11ii npoueccyaJibHbiii 

KO.[{eKc npeJJ:ycMaTp11BaI-OT Cl1TyaI .. (l11-0, KOrJJ,a ap611Tpa1KHOe peweH11e, BbIHeceHHOe 3a 

« Y Ka3aHHhie pa3Jil141151 3aTparnsaI-OT sonpoc cy .D,e6Horo ycM0TpeH115l. 

B 4aCTHOCTl1, np11 paccMoTpemrn xo.narnticTBa o np113Hamrn 11 

11cnOJIHeH1111 11HOCTpaHHOro ap611Tpa)!(HOro peweHl151 cy JJ, MO/KeT, B 

COOTBeTCTBl111 co CTaTbeH 5(2) Hb!D-HopKCKOH KOHBeHU1111, OTKa3aTb B 

y.nosneTBopeH11tt xo.rr.arnticrna 11cTua, ecn11 ,Ll,J151 3Toro ttMeI-OTC51 

OCHOBaHl151. )].aHHOe noJIO)f(eH11e MeJK,lJ,yHapoJJ,HOfO JJ,OfOBopa 

npeJJ,OCTaBJ15leT cy .ny CB060JJ.Y .D,eHCTBl1H np11 npl1H51Tl111 peweH11H. 

CTono1KeH11e HbI-O-HopKCKOH KOHBeHU1111 He 06H3bIBaeT cy JI, OTKa3bIBaTb 

B np113HaHJ111 11 11cnOJIHeHl1l1 peweHHH HHOCTpaHHOro ap611Tpa1Ka, ,ll,a/Ke 

ecn11 rnKoe .neiicrn11e npornsope4HT ny6m14HOMY nopH.nKy». 

0.nHaKo He 6brno npe.nocrnsneHo 06b5ICHeH11i1, noYeMy PK pew11n OTOHTl1 OT 

Me1KJ1,yHapOJJ,HOH npaKTl1KJ1 no )J,aHHOMY BOnpocy. 

I 
I 



A,11,1epuKaHCKUU u Me:JICOyHapooHblU <3'J?~7fl0 Ha 
3aKoH PK 06 ap6umpa:»ce 
Ilpo<!>eccop X11po H. AparaKH 

npeneJiaMH PK («B HHOCTpaHHOM rocynapcrne»), MO)l(eT 6h1Th aHHyJittposaHo HJIH 

OTMeHeHo cy noM PK. 

KaK ynoMHHaJIOCh BhJWe, 3TO npoTHBope4HT Me)l(AyHaponHoMy npasy. EcJIH 

cyn PK npttneT K ToMy )Ke Bhrnony, 4TO 11 BepxoBHhii1 cyn I1Hn1111 np11 amurorn4HhIX 

o6cTOHTeJihCTBaX, 3TO, CKOpee BCero, Bhl30BeT Me)l(nyHapOAHYIO KpHTHKy. 16 

OnHaKo B nyHKTe 85 npoeKTa HopMaTHBHoro noTaHOBJieHHR pa3'hHCHReTcR 

cJie.uy10w,ee: 

Pewemrn HHOCTpaHHoro ap611Tpa)l(a, m.e. peweHH51, BbIHeceHHbie 

HHOCTpaHHblM Me)l(AyHapOAHb!M KOMMep4eCKHM HJIH 

HHBeCTHUHOHHb!M ap611Tpa)l(eM, He MoryT 6b!Tb o6)1(aJIOBaHbl B 

Ka3aXCTaHe B COOTBeTCTBHH c rnK. TaKHe peweHH51 nonJie)l(aT 

06)1(aJIOBaHHlO B CTpaHe, rne OHH 6bIJIH BbIHeCeHbl, T.e. B Jil060M CJiy4ae 

3a npeneJiaMH Ka3axcrnHa. 

XoT51 3TOT nyHKT noJie3eH, 17 B03MO)l(HO, 6b1110 6bI npe.uno4THTeJ1bHee 

pa3'h51CHHTb 3TOT MOMeHT B caMoM 3aKoHe 06 ap6HTpa)l(e, nocKOJlhKY He see cy AhH 

MoryT o6paTHTb BHHMaHHe Ha 3TOT nyHKT (KOTOpb!H 51BJI5leTC51 JIHWh 0)1,HHM H3 187 
nymcros B npoeKTe HopMaTHBHoro nocrnHosneHH51). 3rn MO)l(eT 6bITb cneJiaHo nyTeM 

BHeCeHHH nonpaBOK B CT. 52 HJlH nyTeM .uo6asneHHH B 3aKOH 06 ap6HTpa)l(e 

cpopMyJI11posKH, aHanorn4HOi1 cT. 1(2) Tttnosoro 3aKoHa. 

PeKOMeu.uaUHH .NH: 
I 

I PaccMOTpeTb B03MO)l(HOCTb pa3'h51CHeHH51 Toro, 4TO CT. 52 3aKOHa 06 

i ap611Tpa)l(e np11MeH5leTC5l TOJlbKO K ap6ttTpa)l(aM, 3ace.ua10w,HM B PK. 

PeKoMeu.uaUHH .NU: 

B OTHOWeHHH CT. 464(2) f pa)l(naHCKOro npoueccyanbHOfO KO,UeKca, 

pacCMOTpeTb B03MO)l(HOCTb pa3b51CHeHH51 Toro, 4TO ¢op My JlHpOBKa «eCJIH 

ap6ttTpa)l(Hoe peweHHe BbIHeceHo no 3aKOHOAaTeJ1bCTBY Pecny611HKH Ka3axcrnH B 

HHOCTpaHHOM rocy napcTBe» OTHOCHTC51 TOJlbKO K npoueccyanhHOMy, a He 

MaTep11aJihHOMY npasy PK. Me)l(.uyttapo.uHbii1 KoHceHcyc 3aK11104aeTC5l s TOM, 4TO 

.uaHHa51 cpopMyJIHpOBKa H3 CT. V(l)(e) HblO-HopKCKOH KOHBeHUHH OTHOCHTC51 

TOJlbKO K nepBOMY. 

B-'leTsepTbIX, MO)l(eT 6bITb none3HO yT04HHTb 3HaYeHHe cpopMyJI11poBKH 

«ap6ttTpa)l(HOe cornaweHHe He)leHCTBHTeJlbHO no 3aKOHY» B CT. 52(1)(2) H CT. 
57(1)(1)(2). 

16 CM. Bb1we 06cy)l(AeH11e sonpoca N~a, Kaca10w.eroc51 cTaTbH I. 
17 .5I npe.unonara10, 4TO «o6)1(anosaH» B 3TOM afoaue cne,ll,osano 6b1 nepeseCTH 

KaK «aHHYJIHposaH» B aHrnHHCKOM sapHaHTe. 



AMepuKaHCKuil u Me:J1ciJyHapooHbtil 63&1RO Ha 
3aKOH PK 06 ap6umpa:>1Ce 
Tipo¢>eccop X11po H. AparaKH 

DyHKT l 05 npoeKTa HopMaTHBHoro nocTaHOBJieH11.S1 rnac11T: 

DoH.S1T11e tte.n.ei1crn11TeJihHocrn ap611Tpa:arnoro cornawemrn B 

Me)K.n.yttapo.n.Hott npaKTHKe TpaKTyeTC51 wHpoKo. TaK, aaTOpbI 

KoMMeHrnpm1 K CT. 233 Ap611Tpa)KHOro npoueccyaJJhHoro KO.LI.eKca 

Pocc11i1cKoH <I>e.n.epau1111 OTMe11a10T, 11To TepMHH 

«He)leHCTBHTeJibHOCTb» OXBaTbIBaeT BCe CJiy11a11, Kor.LI.a ap611Tpa)KHOe 

pa3611paTeJibCTBO He MO)KeT 6bITb nposeneHO 113-3a «necpeKTOB» 

ap6HTpa)KH0f0 cornaweHH51: TO eCTb <<He3aKJJE01IeHHOCTl1, 

He.n.eMCTBl1TeJ1bHOCTl1 HJIH He11cno11Hl1MOCTl1». 

TaKoH noaxo.ll. cne.n.yeT npH3HaTb o6octtoBaHHhlM, nocKOJibKY y3Koe 

TOJ1KOBam1e nOH.SITl151 «He.n.eHCTBHTeJJbHOCTb ap6HTpa:>1rnoro 

cornawett1rn» np11BeJio 6b1 K tteB03MO)f(HOCTl1 OTMettbJ cy.ll.OM 

ap611Tpa:>KHbIX peweHHH, BblHeCeHHblX ap6Inpa)f(HbJM cy .ll.OM np11 

HaJIH411H He3aKJ1!04eHHOro, He.n.eHCTBHTeJlbHOfO ap611Tpa)KHOro 

cornawemrn HJJH ap611Tpa*Horo cornaweH115!, He no.LI.JJe)f(aruero 

11cnoJIHeH1110. 

Dpo6JieMa 3aKJII04aeTc.SI B TOM, 4TO ecm1 ap6HTpb1 Y/Ke np11H5!JI11 peweH11e o 

nettCTBHTeJibHOCTH ap611Tpa)KHOH OfOBOQK11, TO cyn, KOTOpOMY 6y.n.eT npe.ll.IIO:>KeHO 

nepecMOTpeTb BOnpoc 0 .n.eHCTBHTeJibHOCTH B xo.n.e pa3611paTellbCTBa 06 OTMeHe 111111 

OTKa3e B HCnOJJHeHHH ap6HTpa:tKHblX peweHHH, OKa/KeTC.SI B Hey.ll.06HOM nOJIO:>Kemm: 

JIH6o (a) nepeCMOTpttT peweHH51 ap6ttTpOB 0 )],eHCTBHTeJibHOCTH no cymecrny, JIH6o 

(6) no.n.opseT npHHUHn kompetenz-kompetenz. A ecnH cornaweHHe 6y.n.eT npH3Hatto 

tte.n.ettCTBHTeJibHblM, 3TO TaK)f(e C03)],aCT )],OOOJIHHTellbHble 3a.ll.ep)KKH 11 

He3cpcpeKTl1BHOCTb. flo 3TOM nptt4HHe MHOrne HaUHOHaJibHbie 3aKOHbl 06 ap6HTpa:tKe 

orpaHtttmBaIOT nOJIHOM041151 cy)J,a nposep51Tb .ll.eHCTBHTeJibHOCTb ap6HTpa:tKHbIX 

cornawettttti B xo.ne npoue.nyp aHttyn11posamrn HJ1H nptttty.LlttTellbHOro 11cnontteHM5!. 

A B CJJY4a51X, KOf)J,a HH 0)],Ha H3 CTOQOH He npOCHJla ap611TpOB BbJHecnt 

pewem1e o .n.eticTs11TeJJbHOCTH ap611Tpa)f(HOro cornaweHH51, cornactto CT. 6 3aKoHa 06 

ap611TpaJKe npo11rpaswa.S1 CTOpotta, no Beet! Bl1LlHMOcT11, oTKa3bJBaeTc51 OT csoero 

npaaa anepBbie no,IJ,H51Tb sonpoc o )J,eHCTBHTellbHOCTH ap61-npa-arnoro cornaweHH.SI B 

xo.ue OTMeHbI 111111 11CilOJ1Hl1TeJJbHOro npo113BO./lCTBa. I 8 fIOJTOMY Ha npaKTHKe cy .LI.bl 

18 CT. 6 3aKoHa 06 ap611Tpa)l<e npe.n.ycMaTpi-rnaeT: 

Crnpotta, 3Ha10rua51 o Heco6JIIOAeHMH 11106oro nono)f(emrn ttaCT05llllero 

3aKotta 11n11 mo6oro Tpe6osatt11.S1 ap611Tpa)f(HOro cornawemrn, Ho, TeM 

He Mettee, npOAOJJ)l<alOllla51 y4aCTBOBaTb B ap611Tpa/KHOM 

pa36ttpaTeJibCTBe, He 3a5!Bl1B B03pa/KeH!1H npOTHB TaKOfO 

Heco6JIIOLI,eHl15! B Te4eH11e cpoKa, ycrnHOBJieHHOfO ap6HTpa:>KHhIM 

pernaMeHTOM AJI5! 3TOH ue1111, C4HTaeTC51 OTKa3aswetic5! OT CBOero 

npasa Ha so3pa)l(ett11e. 



AMepuKaHcKuit u MeJK:oyHapooHbtit 632RRo Ha 
3aKoH PK 06 ap6umpaJ1Ce 
ITpo<t>eccop Xttpo H. AparaKtt 

JJ:pyrnx cTpaH 06h1~rno He nptt3HaIDT ap611Tpm1rnoe cornawem1e HeJJ:eHCTBttTeJihHhIM B 

COOTBeTCTBHH c '.3KBHBaJieHTOM CT. CT. 52( l )(2) H 57( I)( I )(2), KpoMe KaK B 

HCKJIIQYHTeJlbH bIX o6cTO.HTeJI bCTBaX. 

PeKoMeHAaU,HH: 

KaK 6hlJIO npe,a,JlO)J(eHo ,ll,JUI CT. I 0 3aKoHa 06 ap611Tpa)J{e, paccMOTpeTb 

sonpoc 0 TOM, ,ll,OJI)!(eH Jll1 cy .ll nposep.HTb ,ll,ettCTBl1TeJlbHOCTb ap611Tpa)J{HOH 

orosopK11 B COOTBeTCTBHH co CT. 52( I )(2) 11 57( l )( J )(2) TaKIKe ,ll.OJl)J{HO 6bJTb 

orpaHW-IeHO C11Tyau11.HMH, Kor.n.a He,ll.eHCTBHTeJlbHOCTb 5!BJI.HeTC.H ((.HBHOH» HJIH 

«prima facie». 

EcmI see *e cyiuecrnyeT )J{eJlaH11e TOJIKosaTb He)lel::\cTBHTeJihHOCTh 

w11p0Ko, KaK '.3TO npe.n.naraeTC.H B n. J 05 npoeKTa HopMaTttBHoro nocrnHOBJiemrn, 

TO noTeHlJ.HaJJhHhIM peweH11eM MO)!(eT CTaTb np11MeHeH11e ,ll,BOHHOro no.n.xo,ll,a: 

He,IJ,eHCTBHTeJihHOCTb MO)J<eT TOJIKOBaTbC.H «WHpOKO» B OTHOWeHHH ap6HTpa)J(HbIX 

cornaweHHH BO BHyTpeHHHX ap611Tpa)J{aX, HO He B HHOCTpaHHblX HJIH 

Me)J{,ll,yHapO,ll,HblX ap611Tpa)J{aX. 

B-mITblX, yYHTbIBa5! OTHoc11Te11bHO Bb!COKHH npoueHT OTMeHbI HJIH OTKa3a B 

11cnoJIHeHHH ap6HTpa)J{HhIX peweHHH B PK, MmKeT 6bITb none3HO ,ll,aTb Y3Koe 

onpe,ll,eJiett11e <my6Jiwrnoro nopR.n.Ka». 

Ha Me)!(,ll,yHapo,ll,HOM ypoBHe np11H5!TO C411TaTb, 4TO OCHOBam1e ny6Jil14HOro 

nop.H)J.Ka .HBJI.HeTc.H y3Kl1M 11 11MeeT ycnex TOJibKO s HCKJ1ID4HTeJibHbIX 

06CTO.HTeJ1bCTBaX. npocTOrO cpaKTa, 4TO HaUl10HaJ1bHblH CY.ll np11we11 6bJ K ,ll,pyroMy 

pe3yJibTaTy B COOTBeTCTBHH c BHyTpeHH11M 3aKOHO)laTeJibCTBOM, He,ll,OCTaTOYHO ,ll,Jl.51 

Toro, YT06b1 pewett11e npornsopeY11110 «ny6JIHYHOMY nop.H)J.Ky». KaK o6b.HCHHJ1 

se,ll,yW,1111 npaKTl1K 11 aBTOp f3p11 Boptt: 

TOT cpaKT, 4TO cy JJ: np11MeH.HeT 3aKOH, KOTOpblH OTJIHYaeTC.H OT 3aKOHOB 

¢opyMa nptt3HaHH.H, 11Jll1 HenpaBl1JlbHO np11MeH.HeT 3aKOHbl ¢opyMa 

npl13HaHH.H, l1Jll1 npHXO)lHT K pe3y JlbTaTY' KOTOpblH npoTHBOpe4HT 

TOMy, K KOTopoMy np11w1111 6b1 CY,ll,bl cjJopyMa npH3HaHH5!, He 5!BJI.HeTC.H 

OCHOBaHl1eM Jl,Jl.H HapyweHH5! ny6m14HOfO nop.H,ll,Ka... KpoMe Toro, 

)l.a)Ke ecm1 cyJl.hI ¢opyMa npH3HaHl151 OTKa3aJIHCb 6&1 np11MeHRTb 3aKOH, 

np11MeHeHHbIH cy )].OM' '.3TO He 5JBJ15IeTC5! OCHOBaHHeM )l.Jrn npH3HaHtt51 

HapyweHHR ny6ntt4Horo nop51Jl.Ka cjJopyMa nptt3HaHH51.
19 

£e3ycnoBHO, CT. 2( I) 3aKoHa 06 ap611TpafKe onpe.uem1eT ny61111YHbJH nop}l,ll,OK 

KaK «OCHOBOflOJlafalQW,He npHHUl10bl npaBOBOro rocy,ll,apcrna, 3aKpem1eHHbie B 

3aKOHO,Ll,aTeJI bHblX aKTaX Pecny6m-i KH Ka3aXCTaH». nyHKT 184 npoeKTa 

HopMaTHBHoro nocTaHos11eH11J.I .uonontt11TenbHO pa3bHCH.HeT :no sonpoc: 

19 
f3p11 B. I>opH, Me)J<,ll,yHapo,ll,HblH ap611Tpa)J{: npaso 11npaKTHKa,§l7.05[H][3] 

(2-e 113.lJ.., 2016 r. ). 



AMepuKaHcKuu u Me:J1CoyHapooHblli 6:JZ.,7flo Ha 
3aKoH PK 06 ap6umpa:J1Ce 
Tipocpeccop X11po H. AparaK11 

Cne.uyeT OTMeTHTh, 4TO npH paccMoTpeHHH xo.uaTattcTB o npH3HaHHH 

H HCOOJIHemrn ap6HTpa:>KHblX perneHHH cy.u He o6si3aH nposepSITb 

COOTBeTCTBHe co.uep)f(aHHSI TaKOro peweHHSI ny6JIH4HOMY nopSI.UKY 

Pecny6JIHKH Ka3axcrnH. DposepKe no.uJie)f(HT JIHWh sonpoc o 

COOTBeTCTBHH ny6JIH4HOMY nopSI.UKY CaMoro cpaKTa npH3HaHHSI H 

HCOOJIHeHHSI ap6HTpa)f(HOro peweHHsi.20 

0.uHaKO, 1ITO no.upa3yMeBaeTCSI no.u «OCHOBOOOJiarmow.HMH npHHUHOaMH 

npasosoro rocy .uapcTsa, 3a1<penJieHHhIMH B 3a1<0Ho.uaTeJibHhIX aKTaX Pecny6JIHKH 

Ka3axcTaH», .unsi He1<0Toph1x cy.ueii MO)f(eT ocrnsaTbCSI HesicHbIM, a nocKOJibKY npoeKT 

HopMaTHBHoro nocTaHOBJieHHSI SIBJISieTcsi o6oeMHhJM, a nyHKT 184 cneUHaJibHO He 

.UOBe.UeH .uo cse.ueHHSI 4HTaTeJISI, B03M0)f(H0, 4TO HeKOTOpb!e cy )J,bH ero He 3aMeTSIT. 

l1H.UHHCKHH 3aKOH 06 ap6HTpa)f(e H npHMHpeHHH 1996 ro.ua co.uep)f(HT 

cpopMyJIHpOBKH, aHaJIOrH4Hbie CT. 52(2)(2) H 57(1)(1)(2) 3aKOHa 06 ap6HTpa)f(e, 

KOTopasi 003BOJIS!eT cy .uaM OTMeHS!Tb HJlH OTKa3bIBaTb B HCOOJlHeHHH ap6HTpa)f(HblX 

peweHHH, ecJIH OHH <<npOTHBopeqaT ny6JJH4HOMY nopsi.uKy Pecny6JIHKH 

Ka3axcrnm>.
21 

0.uHaKo HH.UHHCKHe cy .Uhl TOJJKYIOT :ny cpopMy JJHposKy .uosoJJbHO 

IIIHpOKO, BKJlI04aSI CHTyaUHH, Kor.ua ap6HTpa:11rnoe peweHHe 6blJIO «SIBHO 

He3aKOHHblM» B COOTBeTCTBHH c HH.UHHCKHM 3aKOHO.LJ,aTeJlhCTBOM. 22 3To npHBeJlO K 

TOMy, 4TO MHOrHe ap6ttTpa)f(Hble peweHHSI 6b!JlH OTMeHeHbl HJIH HM 6b!Jl0 OTKa3aHO B 

HCOOJIHeHHH, OOCKOJlbKY OHH npOTHBOpe4HJlH HH.UHHCKOMY 3aKOHO.LJ,aTeJibCTBy. 

CHTyauttsi H3MeHHJiacb, Kor.ua B 2015 ro.uy B 3aKoH l1H.UHH 06 ap6HTpa)f(e H 

np11M11peH11H 6b!JlH BHeceHbI nonpaBKH, cornacHo KOTOpbIM cy.ub1 MoryT 

aHHYJIHpOBaTb Me)f(.LJ,yHapo.uHoe ap6HTpa)f(HOe peweHHe HJIH OTKa3aTb B HCOOJIHeHHH 

HHOCTpaHHOro ap6HTpa)f(HOro perneHHSI TOJlbKO B TOM cnyqae, ecJm OHO 

npOTHBOpe4HT «OCHOBOOOJiaraIOW.HM OOJlO)f(eHHSIM HH.UHHCKOrO 3aKOHO)J,aTeJlbCTBa>> 

HJIH «rnaBHblM OOHSITHS!M MopaJIH HJlH cnpaBe.UJlHBOCTH». «5IBHaSI He3aKOHHOCTb» no­

npe)f(HeMy SIBJlSieTCSI OCHOBaHHeM .um1 OTMeHbl, HO TOJlbKO B OTHOWeHHH BHyTpeHHHX 

ap611Tpa)f(HblX peweHHH. TaKoi1 .usoi1Hoi1 no.uxoA K onpeAeJJeHHIO ny6JIH4HOro 

nopSILl,Ka COOTBeTCTByeT o6w.enpHHSITOMY Me)f(Ll,yHapOAHOMy OOHHMaHHIO, cornacHO 

20 
CToL1,06tthJM o6pa30M, nyttKT 121 npoeKTa HopMaTHBHoro nocTaHOBJJeHHSI, 

no aHaJIOrHH co CTaTbeH l 090 f pmKLl,aHCKOro KO.LJ,eKca, npe,D,ycMaTpHBaeT, 4TO 

<<Henp11MeHeH11e HHOCTpaHHOro npaBa Ha OCHOBaHHH HapyweHHSI ny6JIH4HOro 

nop».u1<a B03MO)f(HO TOJibKO B «HCKJII04HTeJibHbIX cny11asix». Do3TOMY Ka)f(,Ubltt TaKOH 

cnyqaii )J,OJI)f(eH 6b!Tb cepbe3HO o60CHOBaH H He MO)f(eT 6hlTb cse.ueH K mo6oMy 

HapyrneHHIO HaUHOHaJlbHOro 3aKOHOLl,aTeJibCTBa, .ua)f(e cepbe3HOMy». 

21 C11. 3aKoH 06 ap6HTpa)f(e, cT. 52(2) H 57(1)(2). 

22 
BepxoBHbIH cy .u l1H.u1111 060S1CHHJl CTaHAapT «SIBHOH He3aKOHHOCTH» 

CJie.UyIOW.HM o6pa30M: «(He)3aKOHHOCTb Ll,OJl)f(Ha npOHHKaTb B cyTb .ueJJa, 11 eCJlH 

He3aKOHHOCTb HOCHT TpHBHaJJbHbIH xapaKTep, TO HeJlb3SI C4HTaTb, 4TO peweHHe 

npoT11sope1111T ny6JJH4HOMY nopS1.UKy». HecMoTpsi Ha 3TO, CYAbI HCTOJJKOBaJJH 3TO KaK 

pa3peweHHe Ha nepeCMOTp ap6HTpa)f(HbIX peweHHH Ha npe.uMeT o6bl4HOH 

He3aKOHHOCTH. 



AMepuKaHcKuu u MeJK:oyHapooHbtit a12.rno Ha 
3aKOH PK 06 ap611mpaJ1Ce 
Tipo¢eccop XHpo H. AparaKH 

KOTOpOMY ny6JIH1-IHbIH nop5l,ll,OK )1,0Jl)l{eH TOJ1KOBaTbC5l 6oJiee Y3KO B OTHOWemrn 

HHOCTpaHHbIX H Me)[(,ll,yHapO,ll,HblX ap6HTpa)[(HblX peweHHH. 

PeK0MeH)J.aum1: 

PaccMoTpeTb B03MO)[(HOCTb ,L1.aJibHettillero onpe,L1.eJieHM5l H orpaHMqeHH51 B 

TeKCTe 3aKOHa 06 ap6HTpa)[(e HJlH B npoeKTe HopMaTHBHOfO nOCTaHOBJleHH51 Toro, 

qrn 03HaqaeT <my6m1YHb1i1 nop51,L1.0K» .Ll.J151 ueJiett crnTeH 52(2) 11 57( I )(2). 

EcJI11 )[(eJiaTeJieH .Ll.BYXBeKTOpHbIH no,Ll.XO.Ll., paccMoTpHTe TaK)[(e 

B03MO'/KHOCTh np11Mettettm1 6oJiee llIMpoKoro onpe,L1.eJieH115l ny6JI11YHoro nop5l,ll,Ka 

,Ll.J151 4HCTO BHyTpeHHHX ap61npa)[(HbIX peweHHH. HanpMMep, nocne BHeceHM51 

HOBbIX nonpaBOK B 3aKOH l1H,L1.HH 06 ap611Tpa)Ke 11 npHM11peHl111 B 2015 fO.Ll.Y 

peweHl151 BHyTpeHHero ap611Tpa'/Ka MoryT 6h!Tb OTMeHeHbl 11J111 HM MO'/KeT 6bITb 

OTKa3aHo B HCnOJ1HeHl111, ecn11 OHM 51BJ15l10TC5l ((5lBHO He3aKOHHblMH». 

IV. ,[(onoJIHttTeJibHble ua6JIIO,!J,eHHH 

B 3TOM pa3,ll,eJle 51 KpaTKO OCBew.mo ,LI.Ba pa3J1114H5l Me'/K.Ll.Y 3aKOHOM 06 

ap6HTpa)Ke H aMepHKaHCKOH npaKTHKOH, KOTOpble MoryT npe,L1.CTaBJ151Tb HHTepec. Mo51 

uenb - npoCTO onMcaTb 3Tl1 pa3J1114H51, a He ,Ll.aBaTb KaKMe-nM6o peKOMeH,Ll.aUHH. 

A. 3aLQttTa 6oJiee cJ1a6b1X cTopou 

CT. 8( 4) 3aKOHa 06 ap611Tpa'/Ke npe,L1.ycMaTp11BaeT: 

Ap6MTpa'JKHoe cornawett11e o pa3pewett1111 cnopa no ,L1.oroBopy, 

ycJIOBH5l KOToporo onpeJJ,eJieHbl O)J,HOH 113 CTOpOH B ycTaHOBJleHHOH 

HJlH HHOH CTaH)],apTHOH cj?opMe 11 MoryT 6h!Tb np11H5lTbl )],pyrott 

CTOpOHOH TOJlbKO nyTeM npMcoen11HeH115l K npe)],JlOJKeHHOMY )],OfOBOpy 

B uenoM ()],oroBop np11coen11ttett115l), a TaK)Ke no ,ll,OroBopy 3attMa 

Me)K,Ll.y KOMMep4eCKOH opraHH3au11ei1 11 cp113114eCKl1M JlHUOM, He 

51 BJ15110lll,HMC51 11HA11B11AYaJibHblM npennpHHHMaTeJleM, n p113HaeTC51 

,L1.ettcTBMTeJihHbIM, ecm1 TaKoe cornaweHHe 3aKJI104eHo nocne 

B03Hl1KHOBeHl151 OCHOBaHHH ,ll,J151 npe,ll,b51BJleHl151 11CKa. 

,D.aHHOe noJIO)KeHHe HanpaBJieHO B nepByJO O'-!epe,ll,b Ha noTpe6HTeJihCKHe HJlH 

Tpy,ll,0Bh1e ap6MTpmKHh1e cornarneHH51. 0Ho He )].enaeT Bh1weyKa3aHHhie KaTeropww 

cnopoB Heap6MTpa6eJihHhIMH, TOJlhKo ecm1 cornaweH11e 06 ap611Tpa:1Ke 6bmo 

3aKJlf04eHO l!Q B03Hl1KHOBeHl151 cnopa (m.e. B COOTBeTCTBHH c ap611Tpa:>KHbIM 

cornawettHeM «AO B03HHKHOBeHH51 cnopa» ). EcnH ap611Tpa)Kttoe cornawettHe 6bmo 

3aKJ1f04eHO TIOCJle B03HHKHOBeHH51 cnopa, TO cnop 6y,ll,eT TIO,ll,JleJKaTh ap6HTpa:1KHOMY 

pa36MpaTeJibCTBY. Ope,ll,noJiaraeTc51, 4TO B :JTOM cnyYae 6onee cna6a51 CTopotta 

3aKJIJOYaeT ap6MTpm:1rnoe cornaweHHe C03HaTeJ1bHO H pacnonara51 nonHoi1 

HHcpOpMau11ett. 

B cTaTb51X 8(8), 8(9) 11 8( I 0) 3aKoHa 06 ap6HTpa)Ke nepeYHCJleHhI 

,Ll.OTIOJ1HJ1TeJ1bHbie KaTerop1111 cnopoB, KOTOpb!e BOo6w.e He TIO,ll,JleJKaT paccMOTpeHHIO 

B ap6HTpa)Ke, He3aBHCHMO OT Toro, KOf.ll,a CTOpOHbl ,ll,OfOBOpHJlHCb 06 ap6HTpa)Ke. 



AMepuKaHcKuu u Me:>1eoyHapoOHblU 63Zo7RO Ha 
3aKOH PK 06 ap611mpa:J1Ce 
Dpocpeccop XHpo H. AparaKH 

0,11,HHM 113 cyw.ecrneHHhIX proJmq11ti Me)l(,11,y CUJA 11 PK 5!BJI5!eTc5! TO, qTO B 

CUJA ap6ttTpa)l(Hhie orosopK11, co,11,ep)l(aw,11ec51 B npe,11,sap11TeJihHO HaneqaTaHHhIX 

,11,orosopax o np11coe,11,11HeH1H1, 11Me10T nonHylO 10p11n114ecKy10 c11ny. En11HCTBeHHbIMl1 

l1CKJIIOqeHl15!Ml1 5!BJI5!lOTC5!: 

• HCKH 0 ,11,HCKpHMHHaU,HH B ccpepe 3aH5!TOCTl1 npoTHB no,11,p51,11,qHKOB, 

pa6oTaIOW.HX Ha MHHHCTepcTBO o6opoHhI CUJA, 
• l1CK11 Me)l(,11,y aBTO,Ll,HJiepaMH 11 np0113BO,Ll,11TeJI5!Ml1, 11 

• HCKH 0 ceKcyaJibHOM HananeH1111 11Jil1 ,llOMOraTeJihCTBax.23 

Htt O.LlHH H.3 3THX HCKOB He no,11,ne)l(11T paccMoTpeHttIO B ap611Tpa)l(e, eCJIH 

TOJihKO cornaweHtte 06 ap6ttTpa)l(e He 6hJJIO 3aKmoqeHo nocJie B03HHKHOBeHH.5! cnopa. 

TaK 6hrno He scerna. B npownoM aHT11MoHonoJihHbie cnophI, cnophI o 

,11,ttcKpttMHHau,1111 nptt nptteMe Ha pa6oTy 11 npyrne BH.llhI cnopos o npasax 

noTpe6ttTeJiett tt rpa)l(,llaHcKHX npasax cqttTaJIHCh KaK maKOBb1e 

Heap6l1Tpa6eJihHhIMtt.24 Ho c 1980-x ronos BepxoBHhitt cy,11, CUJA Haq11HaeT 

np11nep)l(ttBaThC5! no311u,1111, qTo, ecn11 cna6a5! cTopoHa He cnoco6Ha qeTKO 

ccpopMy JIHpOBaTb np11q11Hy' no KOTOpoi1 OH a He CMO)l(eT 3aW,11Tl1Tb CBOH npasa B 

ap6ttTpa)l(e, ap6ttTpa)I( ,Ll,OJI)l(eH cq11TaThC5! cjJaKmUl/eCKUM 3KB11BaJieHTOM cy ne6Horo 

npou,ecca. TaKHM o6prooM, s CWA C411TaeTc5!, qTO ap611Tpa)l(Hb1e cornaweH115! MaJio 

qeM orn11qa10TC5! OT 06b1qHbIX cornaweHtttt o Bb16ope cy na (11n11 «npoporau,1111» ).25 

CUJA HaXO.ll.5!TC5! B MeHhWHHCTBe B OTHoweHHH noTpe611TeJihCKoro H 

TPY.LlOBoro ap611Tpa)l(a, nocKOJihKY 6oJihWHHCTBO npyrnx 10pttcn11Ku,11l1 B M11pe 

nptt.ll,ep)l(ttBaIOTC5! no.ll,xo.na PK. ,D.ettcTBHTeJihHO, MHorne B CWA pe3KO KpHTHKYIOT 

11cnoJib30BaH11e ap611Tpa)l(a B cnopax Me)l(ny KOMnaH11ei1 11 6oJiee cna6ol1 

• (HH.ll,HBH.ll,yaJibHOtt) CTOpOHOH. 3a nocJie)].HHe 15-20 JieT B cpenepaJibHblX 

3aKOHO.ll,aTeJibHblX opraHaX l1 3aKOHO,LJ,aTeJibHbIX opraHax WTaTOB 6bIJIO Bbl,Ll,Bl1HYTO 

MHO)l(eCTBO l1.Hl1.U,11aTl1B no BBe.ll,eHHIO orpaH11qeH11i1 Ha B03MO)l(HOCTb 

npttHy ,Ll,H.TeJibHOro ttcnOJIHeHH5! ap6ttTpa)l(HblX orosopoK 0 peweHHH 6y .ll.Ylll.HX cnopoB 

B ap6ttTpa)l(HOM nop5!.ll,Ke, KaCalOlll,l1XC5! noTpe6ttTeJiett, pa60THHKOB, 

cppaHlllH30noJiyqaTeJiei1 l1. 11.CKOB 0 3aW,HTe rpa)l(,LJ,aHCKHX npaB. 0.ll,HaKO BCe OHH Jitt6o 

He Ha6paJIH nocTaToqHoro Kom1qecTBa ronocos, n1160 6bJJil1 OTKJIOHeHbI BepxoBHbIM 

23 JTO 11CKJil04eH11e 6b!JIO A06asneHO B 2021 fOAY. 

24 06ocHOBaHtteM nocny)l(HJIO TO, qTo MHOrtte l13 3THX 11CKOB, oco6eHHO 11.CKH 

0 3aW.HTe rpa)l(.ll,aHCKHX npaB, HOCl1J111 ny6n114Hb!H xapaKTep 11 .ll,OJI)l(Hbl 6bIJil1 

paccMaTpttBaTbC5! B rocy .ll,apCTBeHHOM cy ne, a He B 4aCTHOM ap611Tpa)l(e, KOTOpb!H B TO 

speM5! cq11TaJIC5! pa3HOBH.ll.HOCThIO npasocy.ll,tt5! «BToporo copTa». MHorne 113 3THX 

HCKOB TaK)l(e KaCaJIHCb 6oJiee CJia6oi1 CTOpOHbI, KOTOpa5! HY)l(.ll,aJiaCb B 60JibllleH 

3aW.HTe, l1 B npownoM C411TaJIOCb, qTo TOJibKO cy,LJ,bl MoryT 06ecneq11Tb a.ll,eKBaTHYIO 

3aW.IiTY l1 ,LJ,ettCTBHTeJibHO cnpaBe)].JIHBYIO npou,e.ll,ypy ,Ll,JI5! TaKl1X CTOpOH. 

25 0.ll.HaKo, c npaKrn4eCKOH T04Kl1 3peH115!, TaK11e cornaweH115! o6na.ll,aIOT 

60JibWett 11CKOBOH CHJIOH, 4eM npoporaU,110HHb!e cornaweH115!, nOCKOJibKY HH 0,Ll,HO 11.3 

HCKJIIOqeHHH B OTHOWeH1111 11CKOBOH Cl1Jlbl npoporaU,HOHHb!X cornaweHHH He 

npttMeH5!eTc5! K ap6ttTpa)l(HbIM cornawemrnM. 



AMepuKaHcKuu u Me:J1CoyHapoOHb1it 632.llRO Ha 
3aKOH PK 06 ap6umpa:J1Ce 
Tipo<jJeccop X1-1po H. AparaK11 

cy.n.oM CUJA (cpe.n.epanhHhIM) KaK npoTHBope4aW.He «HaUHOHaJlhHOH nonHTHKe, 

6naronpmITCTBYIOW.eH ap6HTpa)Ky». 

B. AneJJJJHU.HOHHbIH ap6HTpam H nepecMoTp .n.eJJa no cymeCTBY cy.n.oM 

DyHKT 177 npoeKTa HopManrnHoro nocTaHOBJieHH5l rnac11T: 

3aKOH 06 ap611Tpa)Ke He npe.n.ycMaTp1rnaeT B03MO)KHOCTl1 06)KaJ10BaHH51 

ap611Tpa)KHOfO peweHH51 B .n.pyroM ap6HTpa)Ke «BTOpOH HHCTaHUHH». 

Cornactto Kottuenu1m 3aKoHa 06 apfonpa)Ke, ap6HTpa)KHOe peweHHe 

5IBJ15leTC5l OKOH4aTeJihHhlM H He no.n.Jie)Kl1T nepeCMOTpy no cyw.ecTBY Hl1 

cy.n.oM, HH ap611TpOM «BTOpOH 11HCTaHU1111». 

B CUJA cyw.ecrnyeT .n.onra5l HCTOpH5I anenJI5IU110HHoro ap6HTpa)Ka. 

AneJ1JI5IUHOHHhIH ap6HTpa)K 4aCTO 11COOJlh30BaJIC5l B HeKOTOpbIX OTpaCJI51X Ha py6e)Ke 

20-ro BeKa. 0.n.HaKO cett4aC OH BCTpe4aeTC5l ropmno pe)Ke, Y411ThlB35l COBpeMeHHhle 

npe.n.no4TeHl15l B nOJib3Y CKOpOCTl1 11 OKOH4aTeJibHOCT11. 

EonhWHHCTBO se.n.yw.11x ap611Tpa)KHb1x opraH113au11i1 B CWA, TaKHX KaK 

AMepHKaHcKa5l ap6inpa)KHa5l accou11au1151 HJIH JAMS (Cny)K6a cy.n.e6Horo ap6HTpa)Ka 

H Me.n11aum1), npenocTaBJI5l!OT .n.ononH11TeJihHb1e npas11na aneJIJI5IUHOHHOro 

ap6HTpa)Ka llJl5I CTOpOH, KOTOpble XOTeJI11 6bl 11MeTb B03MO)KHOCTh 06)KaJJOBaTb CBOe 

peweHHe B .npyroM ap611Tpa)Ke. 06ocH0BaH11e 3aKJII04aeTC5l B TOM, 4TO, Y4HThIBa51 

Ba)KHOCTh aBTOHOMl1H CTOpOH B ap611Tpa)Ke, CTOpOHaM He ,UOJI)KHO 6hITh 3anpeW,eHO 

pa3pa6aThlB3Th 11 BHeAp5ITh aneJIJI5IU110HHhlH ap611Tpa)KHblH npouecc, ecJlH OHH 3TOfO 

XOT51T. 3To MO)KeT 6b!Tb oco6eHHO noJie3HO llJ15I Toro, 4T06bl y6e)l.11Th CTOpOHhl 

BhI6paTb ap6HTpa)K B nettCTBHTeJlbHO CJlO)KHblX 11J1H .noporocT05llll,HX cnopax. 

CTOpOHhl 4aCTO XOT5IT paccMaTpHB3Th TaKHe cnopbl B cy .ne, a He B ap6HTpa)Ke H3-3a 

B03MO)KHOCTH no.na4H aneJ1J15IUH11. 

B CUJA cTopoHhI HHorna npenycMaTp11sa10T B ap6HTpa)KHOH orosopKe TO, 4TO 

ap6HTpa)KHOe peweH11e MO)KeT 6bnh nepecMoTpeHo no cyw.ecrny cy AOM B xone 

npoue.nyphl OTMeHbl. Xorn 5l BCTpe4aJ1 HeCKOJlhKO TaKl1X orosopoK, OHH He 5IBJI51IOTC5l 

CTOJlb pacnpocTpaHeHHblMH. 

B 2008 ro.n.y cpe.n.epanbHbIH BepxoBHblH cy.n. np113san npeKpaTHTh 3TY 
npaKTHKy, nocKOJlbKY OHa npOT11BOpeYl1T ueHHOCT51M OKOHYaTeJlbHOCTH 11 

3cpcpeKTl1BHOCTH ap611Tpa)Ka. 0.nHaKO BepXOBHble cy llbl MHOfHX WTaTOB 00.LJAep)KaJlH 

3TY npaKTHKY' 003TOMY OHa no-npe)KHeMy B03MO)KH3 B HeKOTOpbIX WTaTax, 

HanpHMep, B Kan11cpopHHH. 3To cpo.n.tt11 noJio)KeHHIO, conep)KaW,eMyc5l B HeKOTOpbIX 

ap6HTpa)KHhIX aKTaX o6w.ero npasa (Hanpw11ep, B Be11HK06pHTaHHH, CHHranype), 

cornacHO KOTOpoMy BOnpOChl npaBa MoryT 6bITb o6)KaJlOBaHbl B cyne. 

V. ,LJ,pyrne KOMMeHrnpHH K HopMaTHBHOMY nocrnHOBJJeHHIO 

5l OTMeTHJl HeCKOJlbKO He3H3YHTeJlbHblX OWH60K B aHrJIHHCKOM nepeso.ne 

HopMaTHBHoro nocTaHOBJieHH5l H Mory npe,UJlO)KHTb HeKOTOpbre peKOMeH.naumo no 

CTHJIIO cpopMyJIHpOBOK. 5l 6y ny pa.n noneJIHTbC5l HMl1 c BaMH, eCJIH Bbl COYTeTe 3TO 

none3HhIM. 




